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01:33:00PM 1 PROCEEDINGS
UNI TED STATES DI STRI CT 01:33:09PM 2 COURTROOM DEPUTY: Please come to order and remain
FOR THE DI STRICT GF COLUMBI A or:3311PM 3 seated.
01:33:12PM 4 THE COURT: All right, Mr. Dorris.
ELQUI SE PEPI ON COBELL, et
al . 01:33:13PM 5 MR. DORRIS: Thank you, your Honor.
Plaintiffs, Qvil Action 96-1285 01:33:14PM 6 FRITZ SCHEUREN, Ph.D., WITNESS FOR THE GOVERNMENT,
v. Vashington, D.C. 01:33:14PM 7 PREVIOUSLY SWORN
DIRK KEMPTHCRIE, Secretary I_“ggd";‘)y’w June 17, 2008 osuem 8 CROSS-EXAMINATION
Def endant s .. 01:33:14PM 9 BY MR. DORRIS (continuing):
ovasasem 10 Q. Good afternoon, Dr. Scheuren.
- RIPT OF TRIAL - AFTE SESSI QN oazmwen 11 A, Good afternoon to you.
BEFCRLE" ‘1I:E|I:E) S%BLD'ES%Q‘NE? ‘IJ?&ERTSO\I oazeem 12 Q. Let me move to a little different subject than where we
APPEARANCES : osziem 13 were before the lunch break. You testified some about changes
For the Plaintiffs: DENNI' S G NGOLD, ESQ. ovazzeem 14 that were made in some of the information that was given to us
Law Offices of Dennis G ngold
%07 &Mlh Street, NW ozzmem 15 from -- some information that was provided on May 30th to us and
nth Fl oor
\Zf“gghgggl TAMSD C. 20005 ossaem 16 then information that was provided to us on June 4th. Do you
ELLIOTT H LEVITAS, ESQ. ozzaeem 17 recall testifying about that during your direct?
WLLIAM E. DORRI'S, ESQ.
Kilpatrick Stockton, LLP osaseen 18 A1 do.
1100 Peachtree Street
Suite 2800 omzaem 19 Q. 1'm going to ask that we bring up on the screen Plaintiffs'
Atlanta, Georgia 30309-4530
404-815- 6450 omasow 20 Exhibit 117. Maybe I've got the wrong number.
?EJIS:I[FN GU“ EEERESESQ orasosem 21 Can | have just a minute, your Honor?
Kil patrick Stockton, LLP . .
607 14th Street, NW ovssorem 22 (Pause in the proceedings).
Suite 900
\ashi ngton, D.C. 20005 ovaazerm 23 MR. DORRIS: I'm sorry, your Honor. | had written
202-585- 0053
PP S oraszoem 24 down the wrong exhibit number. Oh, here it is. Do you show
EARANCES con't. on next page.
omaen 25 what exhibit number that is? Okay.
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APPEARANCES, con't. 1005
01:34:41PM 1 BY MR. DORRIS:
oazem 2 Q. 1 believe it has been marked as 117. And in looking at
DAVID C. SMITH, ESQ.
DANIEL R. TAYLOR, JR., ESQ. 01:34:48PM 3 this | want you to look at the bottom two that are referenced at
Kilpatrick Stockton, LLP ) .
1001 West Fourth Street 01:34:54PM 4 AR-171R1, the May 30th, and then AR-171R2, which is the June 4.
2225;32_3?98;' North Carolina 27101 amsosev 5 Do you see those?
01:35:06PM 6 A Yes.
For the Defendants: ROBERT E. KIRSCHMAN, JR., ESQ.
JOHN WARSHAWSKY, ESO. 01:35:06PM 7 . Okay. And if you look over, and this is just revenues,
, ESQ
J. CHRISTOPHER KOHN, ESQ. . . . . .
U.S. Department of Justice 01:35:11PM 8 okay, this doesn't address disbursements or other information.
1100 L Street, NW assween 9 Do you see that between the information we were provided on May
Washi D.C. 20005
ashington, D.C.
202-307-0010 orasziem 10 30th showed total revenues in the pre-1972 time frame of almost
JOHN STEMPLEWICZ, ESQ. otasaoem 11 $3.4 billion?
Senior Trial Attorney
U.S. Department of Justice ousazu 12 A I do.
g_or_r}né§r_ci_al Litigation Branch assaem 13 Q. And then in as of June 4, 2008, they'd fallen to about $2.8
ivil Division
Ben Franklin Station ossaem 14 billion. Do you see that?
P.O. Box 975
Washington, D.C. 20044 assarn 15 Ao 1 do.
202-307-1104 . .
osasem 16 Q. Okay. Now, I don't believe that there were any changes in
Court Reporter: offici féCQUtEFL-INE :" SULLIVAN, RPR assem 17 what we were provided between those two between 1972 and the end
icial Court Reporter
U.S. Courthouse, Room 6720 ovasozem 18 of the chart, which I think is 2007. Do you know whether there
333 Constitution Avenue, NW
Washington, D.C. 20001 ososem 19 were any changes in that later time frame?
202-354-3187
oazsoem 20 A, To my knowledge, no.
omenoem 21 Q. Okay. So all of the changes that occurred between these
orasasem 22 two runs or whatever occurred -- made changes in the pre-1972
ovas2zem 23 time frame, fair?
Proceedings reported by machine shorthand, transcript produced 24 A v
by computer-aided transcription. oLaszsPM : es.
ovas2aem 25 Q. Now, you testified, and | tried to follow but | couldn't
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ovseaen 1 exactly, why there were further changes made between May 30 and ovazem L A. That needs to be footnoted, though.
ovasao 2 June 4, 2008. Did | understand you to say that the process you ovaozem 2 Q. That needs to be footnoted?
o 3 were going through simply wasn't complete on May 30, 20087 ovaozom 3 A. Yes, because of the way we did this.
oassen 4 A. That is correct. ovaosoen 4 Q Can | ask this, it's not footnoted on anywhere on what
ouseseM D Q. And did you get it completed by June 4th? orawaen D you've done, is it?
ovaroew O A. I believe it is. ovaoasom O A. No.
ovarowem [ Q. Now, what changes, if you know, were made between those two P 4 Q. Okay. You said it needed to be footnoted. Would you say
ovarosn O analyses that would cause about $600,000,000 in revenues to go wwzom 8 what you mean?
ovarzoem 9 down during that period, the pre-'72 period? ovavaor 9 A. What I need to do is explain to you that we actually had to
aazsen 10 AL We did two things. | already said some of this to you. We ovaoaarn 10 make a starting value, okay, in this area, and grew out of the
ovaraen 11 looked at the imputation model and we improved it. We were not ovaosoem 11 model that we chose, which we had to go back seven years, as you
ovarasen 12 happy with the -- well, with how good it was working for us, and ovaossom 1.2 remember this from this morning, and were not showing all those
waren 13 we improved the model. And then we also looked at the reported ovazoorn 1.3 seven years. We're just showing first of the years, 1887, so
ovararen 14 data, okay, which we had not factored into the uncertainty in ovavosen 14 that number is coming from, you know, coming from a process you
ovarssem 1D the unreported data at that point. ovavosen 1D haven't fully seen.
ovarseem 16 Q. Okay. So you looked at it, the model, because you weren't ovazsorn 10 Q. Okay. Now, so there was some analysis, further analysis
ovarsoem L7 happy with it, correct? ovazssem L7 between May 30 and June 4 for a time period between 1880 and
01:38:00PM 18 A. That's correct. 01:41:21PM 18 1887, correct?
orasorew 19 Q. Why weren't you happy with it? wazen 19 A, Yes.
ameen 20 A. The disbursement -- it was getting negative values for the ovazzen 20 Q. Where you were finding that or establishing in some fashion
P | balances, and this is over the whole life of the trust, that p— that there was money coming into the government for individual
01:38:15PM 22 couldn't be right, so we tried to find out what it was, and I've 01:41:37PM 22 Indian allotted lands, correct?
oraszorm 23 already mentioned to you that one of the -- it doesn't sound wasem 23 A. 1 don't know how to answer that. We were not really doing
P like it's a big deal, but one of the things that hit us was we ovazaen 24 that. We were trying to fix this model so it worked for us. If
oraszrem 25 had used the value in 1887 as if the trust started in 1887, ovazson 2D you look at these numbers here you will see that the collection
Jacqueline M. Sullivan, RPR Jacqueline M. Sullivan, RPR
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e | which in fact in some senses it didn't. ovavsoem L numbers for 1887 were 2.2 million and disbursement 2.1 million
ovasas 2 Q. Oh, okay. So that was one thing you did talk about, how? ovazosm 2 and that meant there was a balance increase for that year of 2.1
ovasaor 3 A. This morning. PSRV million, so where does the other money come from? It obviously
ovseaen 4 Q. And the model that was run that generated the May 30th ovazoen 4 comes from the past, okay. It has to come from the past, and
ovsearem D information we were given, are you saying that that was ovazieM D this issue is one that we're -- we don't have -- we actually --
ovassorm O presumably a zero balance as of 18877 ovazzem O it comes out of the process that you haven't seen.
ovsseem [ A. That is my recollection. ovazowem [ Q. Okay. And this process | haven't seen would indicate to me
o O Q. Okay. You've never produced the analysis for May 30 to us, wazem 8 thaton average over a course of six or seven years there is
ovasosn 9 have you? ovazaon 9 approximately $5.8 million balance that is generated through
01:39:04PM 10 A. No, I have not. | think I also said this morning that we 01:42:37PM 10 that process, correct?
ovssoen 11 used only a small number of iterations, only a thousand, in the ovazasen 11 A. That is what is happening, yes.
ovasssom 12 May 30 data. Like ten thousand. ovazeoom 12 Q. Okay. Am I correct when I look at the top line of
oraszorm 13 Q. So between May 30 and June 4 we've identified a couple ovazeson 13 Defendants' Exhibit 462, that collections of 2.2 million less
ovsszeen 14 things, and keep me straight. We've identified that you've now ovazsaen 14 disbursements of 2.1 million ends up with a balance at the end
ovssaen 1D put a balance in for 1887 and you ran ten times the number of ovazsren 1D of fiscal year 1887 of $5.8 million, am | reading the chart
orasazew 16 imputations, correct? orasosn 1O correctly?
wwmeen L7 A. 1didn't put a balance in. 1 did -- I didn't force a awaoew L7 A.  You are correct.
orasasrn 18 balance of zero, okay, in 1887, which we had done earlier. ovasosen 18 Q. So the beginning balance at the end of fiscal year 1886
orassew 19 Q. Okay. You didn't put a balance in, but you let this model ovazew 19 under this would be 5.7 million, correct?
asssew 20 that you created generate a value for that missing information? awwwen 200 A, Ifit's footed, yes.
p— | A. Correct. p— Q. Now, for those seven years then the average amount would be
ovavosm 22 Q. And it generated a value of $5.8 million balance in 1887, ovaszom 22 approximately eight hundred to nine hundred thousand dollars in
01:40:12PM 23 correct? 01:43:27PM 23 a buildup of the balance, correct?
oo 24 A, Yes. waszeen 24 A. 1 think I need to give you more information than this, but,
ovaozzem 25 Q. Now -- ovasazn 2D yes, that is a logical conclusion, yes.
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ovasarem 1 Q. And then after that there isn't another year where this ovaroem 1 talking from my notes, not from the transcript, but it was
ovazaen 2 model that you have constructed would show that much build up in ovarosn 2 something about that the model was so unstable that you treated
wasem 3 the balance until which year? ovaraen 3 1996 and beyond as actual data, at least that's the gist of what
waseen 4 A, Well, in looking at the data it looks like 1903. ovaraoen 4 | heard you say.
ovazseeM D Perhaps -- I'm not sure what you mean. 5.8 to 10, what is that? awazew D A, That is not what I said.
wamen O Q. Well, it looks like to me there's a $400,000 difference awaew O Q. Okay. Is that true?
T 4 between collections and disbursements in 1903. wazen [ A, Letme separate the truths that you're saying into pieces
waow 8 A, Yes, but you're not looking at the balances. The awazew 8 and then see what the causal links are, if there are causal
awwzew 9 difference between the two balances is $3 million. ovaram 9 links. May I start?
ovasssen 10 Q. Oh, okay. So you're saying, well, look at the balances, ovarasen 10 Q. Please.
aansew 11 don't look at the collections and disbursements? awassen L1 A, The first thing to remember is that the 1996 data, which
wazew 12 A, Well, 1 won't say don't. Don't just look at the warzew 12 was very useful, has been audited it. All the data since 1996
auzen 13 collections and disbursements. We do not -- this system does w13 has been audited and all of it is footed. It behaves in the
wazen 14 not foot until 1996, and the balance information is in the ovaraoen 14 proper way, is an accounting system. The earlier data does not
ovasaen 1D system but it's not -- is tied -- perhaps it's timing or awasen 1D behave in that way, which made us suspicious of it. We took the
awwom 16 whatever it is, but it's not tied closely. asorw 16 1996 data as useful in understanding the earlier data, but we
ovasaon LT Q. You said it didn't foot until 19962 wwsoew L7 didn't change it.
awwww 18 A, That's correct. ovasoren 18 Q. Okay. Did you say, did you talk at all during your direct
ovasssrn 19 Q. Did I understand you correctly? aswen 19 examination about any instability in the model as it relates to
awsw 20 A, That's what these data show. assom 20 these years 1996 and beyond?
ovaasoom 21 Q. That's what this model shows, correct? wszem 21 A, No, not about that year.
awusen 22 A, Well, there is two ways to answer that. One of them is in ovagzam 22 Q. Now, so you are taking from 1996 through 2007 because there
wasow 23 those years we have data, collections, disbursements, and w23 are audited financial statements, you're accepting those as
asorn 24 balances. The only years which we have data in foots begin in ovasaren 24 being correct?
aasorn 2D 1996. asaeen 25 A I'm accepting those, yes. The word "correct" is your word.
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ouasoem 1 Q. Okay. Now, is that something that you set the model up to ovasaem 1 Q. Okay. When you say you're accepting them, is there still a
aswew 2 do, to make sure it footed as of 1996? ovagago 2 part of your analysis that assumes any uncertainty with respect
wszem 3 A, No. It does. That's real data. wassw 3 to the data from 1996 forward?
wszew 4 Q. Okay. Then let me ask this: The data for 1996 is real wasew 4 AL No.
asszen D data, is what you're saying? ouasoeM D Q. Okay. So you are not viewing that as being uncertain in
wsuem O A, Yes, sir. wasosem O the least?
ovasaem [ Q. And is that different than the other data that you show asosew [ A.  Itis not part of the modeling process, correct.
w8 here as reported values? Are you treating that different in ovasen O Q. 1did not understand what you said.
asarn 9 some fashion? awsew 9 A, Itis not -- our focus of the modeling.
aseon 10 A, You're right in that some of the data, the data that's in ovasssow 10 Q. cCan you just repeat your answer?
assew L1 the boxes, okay, was reported data, but has been model adjusted. asew 11 A. 1 can't do that exactly but I'll say it differently maybe
aseen 12 The data that was not in the -- does not have a box around it asszzew 12 and that will help you.
asorw 13 and is not color-coded is reported data. ovaszeen 13 Q. Okay.
ovasen 14 Q. Okay. So when I look under the columns Collections and awszen 14 A, And of course you'll have the transcript too to compare
asensew 1D Disbursements on Defendants' Exhibit 462, everything that was a aszen 1D what I said the first time to what 1 said now.
ovaszem 16 reported value earlier now shows as being a model adjusted value orasarew 16 We know the data was audited in 1996. It foots, it
aaazen L7 all the way up until 1996, correct? ovasasem L1 makes sense in terms of the earlier data, okay, for use earlier
assew 18 A, When we're talking about collections and disbursements, assaoew 18 and collections and disbursements. And we took -- we took that
w19 what you said is true. The balances were not model adjusted. asen 19 data as a given and not a need of any further adjustment, either
p—1 0] They were as we left them after imputation. assew 20 an imputation adjustment, because there was nothing missing, or
p— | Q. You didn't try to adjust those in the same way that you p——l model adjustment because of the possibility that there was some
oasason 22 tried to adjust collections and disbursements, correct? assew 22 errors still in that data. That is not to say that there
awssew 23 A, That's correct. They were there to help us model wseoew 23 couldn't be errors in that data, we do not know that, but we
awsen 24 disbursements and collections. asoen 24 were so behaved so well that we did not do any modelling for
ovasszn 2D Q. You said something during your direct examination, and I'm wsozew 2D that.
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ovsowem 1 Q. Okay. I got off on this as | was trying to find out what assszev L this is the answer | have right now.
wsoseew 2 went on in these two different analyses for the pre-1972 period, ovsasam 2 Q. Okay. Well, let's do move on. Have you ever applied this
wsezew 3 and let's go back to what I'm calling Plaintiffs' Exhibit 117. ovsom 3 multiple imputation model to a situation such as this one?
wsozeen 4 Now, you told me that part of the reason these changed had to do aseen 4 A, The degree to which the situations are similar is in the
wsozsem D with the -- that you included 1980 through 1986 in your ovsezseM D eye of the be holder. I've applied multiple imputation in lots
ovsozem O analysis, correct, is one reason that the numbers changed? | wsezew O OF situations. Exactly like this, never.
ovsousem [ may have said 19. | should be saying 1880 to 1886. ovsearem [ Q. Okay. Now, as I have read your article that was produced
wssew 8 A, That would help me, yes. s O today and other articles on multiple imputation, it originally
ovsoseen 9 Q. I'msorry | misspoke. Can you explain any of the other ovseam 9 grew out of trying to impute values for missing data in
asesw 10 reasons that the numbers changed between May 30 and June 4? ovseorn 10 extremely large surveys, correct?
aswew L1 A, We of course are fitting a different model, okay, than we asesew 11 A, Correct.
wstooew 12 were fitting earlier, all right. A model which we liked better ovsusorm 1.2 Q. And those values needed to be imputed in those surveys so
wstew 13 and we were comfortable with, and also I mentioned earlier that wsesow 13 that then-existing techniques for studying a completed data set
asmen 14 we had -- we have, subsequent to the multiple imputation, we had assoew 14 could be run on those sets, correct?
asizew 1D done the model adjustments for the reported values, and I'm assuew 1D A, That is correct. Those techniques of course are still
ovsizem 16 pretty sure that those were not done until after May 30th, ovsssarm 1O being used.
ovsiaem L7 although we may have done them, but the version you got on May ovssaem L1 Q. And that's the reason why in those surveys that you want to
asizsew 18 30th did not have them. ovsszomm 18 impute or put some value in for the missing data?
ovszaerm 19 Q. Okay. And when you talk about the model-adjusted numbers, asszew 19 A, The value of the imputation, the multiple imputation --
aston 20 those are the ones on DX 462 that show up in the black boxes? osszomm 20 important word -- was to get to uncertainty, but the analysis
assn 21 A, That's correct. p—l had to be done, especially given this offer in those days, was
ovszason 22 Q. Okay. And certainly the addition and subtraction of those wssaw 22 to make the data look like a complete data set because the
asisen 23 don't come anywhere, the addition of all the additional revenue ovsszn 23 methodologies for those complete data sets already existed.
asiseem 24 reflected here, are you saying that that more is shown in those ovssason 24 Q. Okay. You say that similarities or whatever are in the eye
aszoem 2D boxes than that that explains a $600 million difference? wssaem 2D of the beholder. Let me ask you, as the beholder, can you
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wszew 1 A, Let me try to answer the question in a somewhat different asssew L describe for us the closest situation to this that you have ever
ovszem 2 way. | am not claiming that the difference, numerical ovsssom 2 used multiple imputation for?
wszw 3 difference between these numbers is due to A, B, C and D. What assew 3 A. 1 wish I had known you were going to ask that question. 1
ovszaen 4 1 am telling you is what A, B, C and D, which is what we did, wseuen 4 would you have thought about a better answer, but most of my
wszeew D occurred between these two numbers. We went away from this ovseieM D applications have been in administrative records when | was at
wszom O model. We were in happy with it. And the fact that we're wsseew O the IRS, and in surveys.
ovszasem [ continuing to talk about it is your prerogative, but I'm not ovseasem [ Q. Okay. Would it be fair to say that this is the first time
sz O happy with this model. wsszoew O that you've used multiple imputation in trying to develop
ovszaomn 9 Q. And can you list to me the primary reasons you were not ovssaemn 9 missing values for a trust or banking situation?
ovszaem 10 happy with the model of May -- that resulted in the May 30 asseew 10 A, That's a bit broad, but it's certainly true that I've not
ovszsaen L1 numbers? assasew L1 done this kind of analysis before.
wssew 12 A, Well, 1 told you two of them and I'll mention them again. ovsssorm 1.2 Q. Now, when you look at -- you used a phrase during your
aszsew 13 And to order them in terms of a report | don't know if I can do wsroew 13 direct, a word that | guess is one of those words that
wssoen 14 that right now. First thing is that we're getting some negative wsren 14 statisticians come up with. You said the "missingness" of
assoen 1D values from the earlier value. wsew 1D certain data. Do you remember using that word?
ovssosrm 1O Q. Say it again. wsrew 16 A. Yes, 1did. 1do use it, yes.
assoem L7 A. Negative values. The balance over the whole life of the ovsraem L1 Q. Now, if you would bring up Defendants' Exhibit 461. Can
assoew 18 trust was negative, and that didn't make sense. That did not ovsrzem 18 you describe to me what you mean by the missingness of data?
assuew 19 make sense. And the second reason was that we had in 1887 asrzew 19 A, Well, there are multiple measures of that that you can
ovsazem 20 things, so as soon as we got rid of the 1887 problem that we asrzew 20 have. One of them is simply to look at the number of missing
asszem 21 treated as a zero the model behaved in a way that made sense, asraew 21 cells relative to the total number of cells. Another one is to
wssaew 22 and then we went on to do the model-adjusted steps for the ovsrasom 2.2 look at the dollars in the imputed data and in the reported
ovssasrn 23 reported values. | didn't realize that | was going to have to wsraomn 23 data, how many of the dollars have been imputed. That's another
asseorn 24 be asked to talk about this. I'm happy to talk about it of wsraen 24 Kkind of degree of missingness, okay.
wsseon 25 course and then maybe | can give you a better answer later, but ovsraen 2D Q. Okay. Let me ask before we go through, you don't know what
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T | the imputed information is when you've got Defendants' Exhibit ozooseem L is labeled Collections were all missing between 1927 and 1949,
ovssom 2 461, correct? ooz 2 that was the premise of my question. Did you understand that?
01:57:57PM 3 A. That's correct. 02:01:06PM 3 A. Now I do. I misunderstood. I thought it was disbursement,
oasrsen 4 Q. And when you make an assessment, for example, of the first I but I'll say it a different way as | think as you've already
ovseoteM D page of Defendants' 461, how would you characterize the czorieM D anticipated my answer here.
ovssosrm O missingness of the data on that chart? corizm O If one or the other of these columns were all missing,
ossose 1 A. Considerable. It's considerable. corzew [ then what | said would be correct.
s 8 Q. Is there a point where you have so much missing data that oreen O Q. And what you said would be correct is that then there would
ovsssern 9 multiple imputation is not a good device to use? oz 9 not be sufficient information to use a multiple imputation model
asszen 10 AL I'm sure there is. wozen 10 to try to project a missing data, correct?
ovsezen L1 Q. And we're at that point if this was the only page that we ozoraoem 11 A. If I might interject a word, the word "strong model." 1
01:58:20PM 12 had in Defendants' Exhibit 4617 02:01:34PM 12 can still model it, but I don't have enough feedback in the data
wssaen 13 AL 1 admit we are, yeah. ozozasew 13 to have me believe the model. The data is not telling me that
ovseaen 14 Q. Look at the next page. If I told you on the next page, Dr. ozovasen 14 the model can be relied on. You can always make strong
ovssaen 1D Scheuren, to assume that all of the values that are stated for woraen 1D assumptions if you want, but I wouldn't have used that, no.
ovssarm 16 collections between the years 1927 through 1949 are incorrect ozovsorm 1O Q. So that when what you're saying is you could still model it
ovsesen L7 and you should disregard them, in other words, if all of that ozovseem L1 but you wouldn't find that to be reliable?
wssseew 18 was yellow, would you agree with me then that there was too much wosen 18 AL IF you make too many assumptions you have to worry.
ovssosrn 19 missingness on that page to use for a multiple imputation ozozoew 19 Q. Okay. Now, you've been in court on and off since the trial
01:59:09PM 20 process? 02:02:06PM 20 started, correct?
01:59:11PM 21 A. 1927 to 1949, is that what you said? 02:02:07PM 21 A. Yes, | have.
ovsosson 22 Q. Yes, for the collections column. You have reported values ozozoom 22 Q. And are you aware of there being any questions or concerns
wsessw 23 there and I've asked you to assume those are all missing and are ooz 23 about the collection information that has been used in the
ovsozsem 24 yellow. ozozsorm 24 period from roughly 1922 or 3 all the way through 1949?
wsszew 25 A, Let me make two comments. First is to compare the first oz 25 A, 1I'm afraid you're going to have to refresh my memory here.
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ovssaem 1 page to the second page if you would let me, and then second is ozozaem 1 I'm not sure what | was hearing. Some of the time | wasn't
ovsozrm 2 to answer your question directly. oz 2 paying as much attention as at other times.
ovsozor 3 Q. Yes. Would you show -- oz 3 Q. Let's pull up Defendants' Exhibit 372, and look at page
assazen 4 A 1 don't need to see it again. There is considerably more czozooen 4 eight.
01:59:37PM 5 data here even if those, that second column, disbursement wosoren D I've called out the wrong page. Go back -- well, hold
ovssaem O column, were yellow, than there is on the first page. What is zossem O on just a second. Go back to page four, please. And then
ovsousem [ weakened here greatly is the relationship between collections T let's --
ovsoaor O and disbursements in that second -- well, it's the third column sz O Your Honor, may | get my notebook? I'm sorry, | don't
ovsoszem 9 on the page if the disbursement column were yellow, so my answer ozosagom 9 have it at the podium.
po— 0] here on this page was that it depends on what it is you are ozosaoen 10 THE COURT: Sure.
ozooen 11 trying to impute here. What's your final number? If you're ozoaaoen 11 BY MR. DORRIS:
02:0007PM 12 into, and we are, into a balance figure displacement, 02:03:53PM 12 Q Page ten, Defendants' Exhibit 372, page ten, and I'll tell
ozovszem 13 collections minus disbursements, then I would be worried about ozosoorn 1.3 you what. If you blow up the top part so that Dr. Scheuren can
ozoosen 14 this probably if that were the case. ozososen 14 see that. And you see that this particular chart is referring
ozoowen 1D Q. Okay. To make clear, your answer when you referred to the oo 1D to the years 1934 through 1949. Are you with me?
02:00:24PM 16 second column, you're referring to the column entitled 02:04:16PM 16 A. Yes, | am.
ozoozsem L7 Collections, and when you refer to the third column you were ozosseem L1 Q. And then it gives a document reference to the far right
02:00:31PM 18 referring to the column entitled Disbursements, correct? 02:04:19PM 18 column, footnote two. Do you see that?
wosew 19 A, Yes. And your question was about the disbursement column, wozew 19 A, 1 do.
ozooasen 20 1 believe. ozoszzem 20 Q. Okay. And then if you would blow up footnote two.
02:00:39PM 21 Q No, it was about the collection column, that if you -- 02:04:33PM 21 Dr. Scheuren, we've read this many times. | would ask
ozovasem 22 A. Oh, I'm sorry. ozosasm 2.2 you to read footnote two to yourself.
02:00:42PM 23 Q That if you did not -- let's make sure it's clear because | 02:04:42PM 23 A. Yes, I've read it.
oo 24 think your answer is the same. But if on the second page of oo 24 Q. Those indicate that the reports on which the collections
ozoosorn 2D Defendants Exhibit 461 they reported values in column two that oosssrm 2D for those years are being based likely understate total
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ozoesem 1 receipts. Do you see that? T | A. I'm getting there.
oosssn 2 A. 1 do, but I remind you that you're looking at tribal here, cosazm 2 Q. And then do you see for Tribal 1M, if you'll point the
02:04:50PM 3 not the total. 02:08:41PM 3 arrow at it, the footnote, you see Tribal I1IM and then you see
P Q. Okay. weaen 4 the footnote next to it that you look at page A-1.1 page one?
wseew D A, Pull back up to the top. You're looking at tribal. wesen D A, Um-hmm.
oososrm O Q. Okay. Let's go there. Go to 1934 and kind of blow up the cossem O Q. And then if you go to page ten, and that's the page we were
ozosem [ top year so we get it nice and large. ozosooem [ just looking at with the note on it, do you see that?
sz O You say it's highlighted there. The receipts that are oo 8 A, Yes.
ooszzm 9 being referred to there, sir, are receipts, those are receipts ozosoam 9 Q. And that has to do with A-1.1. So do you see how this
woszsew 10 that were used -- well, you tell me. What did you use in your ozosszew 10 document fits together?
ozosaen 11 model on -- let's just look at this number. See the 10.6 ozosaem 11 A. Yes, but you're moving a little fast for me. Remember my
02:05:30PM 12 million? 02:09:20PM 12 vision is a little slower than that, but, yes, | see this. 1
wosaoen 13 AL I see it. ozoszsem 13 commend you for putting this together. Thank you.
ozosuoen 14 Q. And that's for 1934. You're with me, the 10.6. ozoszeen 14 Q. Let me ask it to you in a question this way since you're
ozosszem 1D Let's pull up Defendants' Exhibit 461 and go to the ozosaoen 1D testifying as an expert statistician. If | ask you to assume
ozosorem 16 second page. wosssew 1O that all of the collection information shown on Defendants'
ozosoaen L7 And do you see under 1934 you used as a starting, as a ozosusem L1 Exhibit 461 as reported values from 1923 through 1949 are likely
ozossorm 18 reported value 10.6. Are you with me now? ozossorm 1.8 understated, what modifications or adjustments, if any, would
wosssen 19 AL 1 do see the coincidence, yes. ozoozem 19 you make to what you have done?
02:06:17PM 20 Q That's not tribal, is it? 02:10:04PM 20 A. If that's the case then I would have wanted to have
i | A. No, it's not. ozosom 21 adjusted them up to account for that before 1 did the rest of
ozoszorm 22 Q. And do you see there where we saw a footnote there that czoarm 22 the analysis.
02:06:23PM 23 indicated that the information from which that was taken and 02:10:17PM 23 Q And that was not done, was it?
wosam 24 then a statement that Ms. Herman | believe testified that she wwzen 24 A, 1t was not. We did take into account uncertainty in the
ozosaan 2D and Dr. Angel prepared together that says that all those revenue ooz 2D data, as you heard me tell you, but we did not expect to model
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ozoeaem 1 figures are likely understated, were you aware of that before ozioaem L any bias in the data.
oosaan 2 right now? czoaem 2 Q. Okay. I don't understand the last phrase you did not
s 3 A. I heard this business about understatement, of course. ooz 3 expect any modeling bias in the data. What does that mean?
ozocusen 4 This connection that you've just made between these two exhibits ewwen 4 A, 1don't think 1 quite said that.
ozoeseM D I am hearing and seeing for the first time. iuEn D Q. Tell me what you said.
oossen O Q. Go back to page -- on Defendants' Exhibit 372 to the oo O A. Suppose that every one of those values was off by $3
ozoroem [ first -- to page four. And blow up kind of, | need to go to the oziouem [ million, okay, every year.
s 8 other -- over to the Other Receipts column, the first seven or oo O Q. Off by what?
ooz 9 eight lines. Do you see over there under the Other Receipts waosiem 9 A. By $3 million, just hypothetically. You give me a
ozorzeem 10 column here on this front page where it is showing that you look ozossew 10 hypothetical I give you one back, okay? So off by $3 million
czoraen 11 at schedule A-1 page one in order to get the numbers that are ozaosrem L1 and | was able to learn that somehow. I mean, enormously expert
oorasem 12 there? ozazoom 12 people in the room here at Angel and Michelle Herman, and if
woraorn 13 AL Apparently there is come kind of a footnote here that I'm ozazosen 13 they had come to me and said these data are off by $3 million 1
zorasen 14 not seeing. euwwen 14 would have adjusted them upwards by $3 million. 1| would have
ozorazen 1D Q. Okay. And then do you -- azen 1D told you that.
woew 16 A, So my answer to your question is no, | do not see it. ozazsoem 16 Q. And if they were not able to come up with a reasonable
ozorsiem L7 Q. Would you point the arrow under Tribal IIM to the footnote ozaeem L7 estimate for you as to how understated those values were, what
wosen 18 A-1-1? Do you see where the red arrow is pointing now? euzen 18 would you do?
wosoew 19 A, 1do. euzew 19 A. 1 would not have been able to have done any more than |
wosozem 20 Q. Do you see the footnote? euzem 20 did.
ozosoun 21 A. No, I haven't seen the footnote. Let me see the footnote. ozzarem 21 Q. So you would have run them in the model just like you have,
ozosorm 22 Q. No, but you just see the reference to A-1 page one? oz 22 even though they're --
wosuen 23 A. Yes, sir. ez 23 A, 1T I knew they were consistently understated | would have
oosen 24 Q. And when we turned to A-1 page one in this exhibit, it is oz 24 developed an adjustment process that was asymmetric. The
ozossorm 2D page number eight. Are you with me? oz 2D process we used assumed errors in reporting in both directions.
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ozaaem 1 1 would have adjusted it only reporting errors in one direction. ozasuem L Q. Okay. Well, let me ask this. When | compare the reported
oazsorn 2 1 did not do that, though. sz 2 values on Defense Exhibit 461 to the model adjusted values on
e 3 Q. Allright. And those are adjustments that you would have sz 3 Defendants' 462, | actually find that the model adjusted the
ceusen 4 made before you ran the model, correct? ozasaen 4 collections for those three years up by about $100,000 or
02:11:58PM 5 A. What we actually did, of course, is we took out the really wasaen D $200,000 and the disbursements down.
czoen O extreme outliers as we thought them outliers, and then knowing s O Can you put the other one next to it? Thank you. 1
ozazoem [ they were reporting errors we went ahead and did the imputation ozasuem [ don't know if you can then blow up those particular areas.
e 8 and then we went back in afterwards and adjusted the reporting s O It's not a lot of numbers, but it's odd to me. Can
zsern 9 and imputed the data. And the reason we did that is because the P ¢ | you see the screen at all?
ozzsoen 10 system is so sparse that we needed the imputed data to help us cssen 10 AL I can see. What I hear --
ozrzaeen 11 to decide how to adjust the reported data and the imputed data ozaeoem 11 Q. It's coming. You see in 1909 --
ozzaom 12 together. ozsosm 12 THE COURT: The story of this trial, you know, is
ozzaoen 13 Q. So that even with all of the reported values that you've ozssomn 13 going to be the dualing laptops. These guys are both good.
oz1zaoen 14 used such as they are, the data was so scarce that you actually ozsenen 14 MR. DORRIS: They are, and it makes it much more
oz1zaen 1D needed to run an imputation and impute values in order to then oziuen 1D efficient.
ozzeoen 16 make further changes to the model? ozcssom 10 BY MR. DORRIS:
wiosien LT A. To the reported data, yes. w1saoen L1 Q And now, Dr. Scheuren, do you see, for example, what | said
ozsern 18 Q. To the reported data? ozszoen 18 in looking at DX 461 for the years 1909, 1910, and 1911 and
e 19 A And the imputed data at the same time. ozszomm 19 comparing that to those same years for collections in Defense
ozzsorn 20 Q. Let's go back to Defendants' Exhibit 462. Do you see the ozsaen 20 Exhibit 462, how each of those numbers has been increased by one
P | years 1909 through 1911 are now in black boxes as being model p— hundred or $200,0007?
ozszom 22 adjusted values? Do you see that? ozsaorm 22 A. I do see that, correct, yes.
sz 23 A. 1 of course do. s 23 Q. And do you see similarly with the disbursements for those
osszeen 24 Q. That was some of the reported value you had before, csurn 24 three years from Defendants' Exhibit 461 to 462, the
waszeem 2D correct? asaem 2D disbursements were all decreased?
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02:13:28PM 1 A. Correct. 02:16:51PM 1 A. No.
oszom 2 Q. And explain to us why the model adjusted the values for cssien 2 Q. The disbursements were all increased by $100,000; is that
a3 these reported amounts. s 3 correct?
w4 A, What we had done is we had fit a time series model to the wwsen 4 A, Thank you. Yes.
e D whole data set after we had done the imputation and identified a ieseM D Q. Allright. So why did the model make those kind of
s O degree to which the model did not fit, and then we took the caroen O adjustments, do you know?
ozaaseem [ residuals from the model and we treated those as a way of T 4 A. Specifically why did it make those? No, | don't know that.
o O thinking about the remaining uncertainty in the reported values, arosn O This is a model with lots and lots of issues in the underlying
ozeosen 9 and then we used those residuals to increase the amount of our arsem 9 data. | could do a diagnostic and pull up the ten thousand
ozesern 10 measure of uncertainty. Remember that our focus is not really ozarssew 10 observations under each of these and look at them and see what's
ozaeaoen 11 on the model values at this level. Our focus is on the overall ozrrzzem 11 going on with them, but I haven't done that. You actually have
ozezson 12 uncertainty at the balance level. That was our goal. If we had ozarzam 12 the data so you could do it.
ozearen 13 a goal of producing a best estimate for 1918, okay, collection ozarzeen 13 Q. Ican assure you | can't do it. But let me ask this: Was
oreaen 14 and disbursement, we would have done additional work localized wwaen 14 that because of any uncertainty in the reported data?
oz1eaen 1D to that year. wwwmen 15 A, The reason we did the change was because we wanted to model
ozesom 10 Q. So if you were trying to come up with the best estimate for oaraen 16 the uncertainty in the reported data and our focus was not on
ozreasen L7 19 -- let's just say 1912, what additional work would you have YN I 4 the point estimates, which is what you're looking at, but on how
oesen 18 done to try to come up with the best estimate for those years, oarasow 18 much more uncertainty overall we had in the balances, and, you
wwsew 19 for collections and disbursements? oarsoen 19 know, I'm delighted that you're looking at it this way, but this
s 20 AL 1 don't know the answer to that right now. Do | have to eusen 20 was not our goal.
p— | know the answer? | mean, you're asking hard questions. You i Q. Okay. The long and short of it is, though, that the model
ozsoom 22 know, at least they have hard answers from my world. czsorem 22 itself for reasons that you would have to run a diagnostic on
ozsosn 23 Q. Well, an acceptable answer is to say "I don't know at this s 23 the computer to determine, changed the values of some of the
02:15:11PM 24 time." 02:18:09PM 24 reported numbers, correct?
02:15:11PM 25 A. That's the answer. | don't know at this time. 02:18:10PM 25 A. 1t did in all cases do that, yes.
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ozsmem 1 Q. Until we get the 19962 erzoem L it, but I would have accepted it.
wwww 2 A.  That's correct. sz 2 Q. And you would have checked it by doing what, sir?
s 3 Q. It didn't change those after that time, did it? w2 3 A.  Getinto the actual report itself and understand it,
w4 A, We did not do any imputations in 1996 and later. wzxen 4 because often times are these subtle definitional issues, and
zizeM D Q. Now, in terms of these values, if we take away that zaEn D remember we're different, we think differently here, and there
osam O comparison but leave the two slides up, do you see down at the s O are many different disciplines in this room right now, and 1
T bottom of the page -- I'm not going to ask you to read the T apologize to all those who don't think the way | do, but I'm
w8 numbers -- but the concept, that similarly for the years VRV glad that you're helping me explain myself better, but we're
s 9 beginning in 1923 that the model adjusted the reported values in VI ® | thinking differently, even Dr. Angel and I, who have worked
wuwsew 10 disbursements and collections from 1923 through, and if we'll ozzsew 10 together for a long time.
ozaeseen L1 look at the second page of 462, all the way through 1949 except waszem 11 Q. With the information that Dr. Angel provided to you did you
wszew 12 for the disbursements in 1945, correct? wzsen 12 ask him to provide you with the backup documentation for that
csszsew 13 AL I'm trying to understand the yellow in 1945. exsoen 13 information?
zaszen 14 Q. Well, it was saying that's imputed for missing data. In wxaen 14 A, For this particular year you're talking about, no, we did
wwwen 1D other words, no reported value in the year. If you look over to exeen 1D not.
wsaen 16 the left of the charts you'll see 1945 and the -- ozzsoorm 1O Q. Oh. I'm not saying he provided you any information about
wwaen L7 A,  That's the answer, yes. wzoen L7 this year, but for the information that he did provide to you,
ozoasrn 18 Q. Okay. And again you can't explain why the model changed wawen 18 did you ask him for documentary support for each of those
ozosew 19 reported value in those years, can you? ozsseom 19 figures he provided to you?
wwsen 20 A. 1 don’t think that's what I said. wxmen 20 A, Letme go back and raise another question. The answer to
p— | Q. Okay. Sitting here today without going and -- p— your questions is yes, we did every year that Dr. Angel provided
w22 A, Interms of a specific number, I cannot. In terms of a czszom 22 me before 1972 we had full documentation for and confirmed.
ozoosn 23 process, | have already described it in general, and if you wxum 23 This I think is a -- this is a -- what is it, 1960? What is the
w24 allow me to go in and look at the data, which you all have, we osaorn 24 year we're looking at here? What is the year we're looking at
wxwm 25 can do more than that. v 2D here, '68?
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YR | Q. Let's look at Defendants' Exhibit 462, page three. Let's ozzausem L Q. 1968 was the year. | started asking you questions about
ooz 2 blow that up where it sits by itself. There we go. Blow up csom 2 it. Did you personally look at any of that documentation or did
ooz 3 right at the top 1968. [ you have your staff do it?
ceromen 4 Do you see where in 1968 now it is showing that this wusen 4 A. 1 looked at some of it, but no, I didn't do all of it at
e D model imputed a missing value for that year in collections of a wxsen D all
wxsew O hundred million dollars? czsm O Q. How much of it did you look at?
wwsen (A, 1do, I do. wusen [ A.  Fifteen percent, twenty percent; something like that.
P - Q. And let's look at the prior page of this Defendants' VPRV < Q. If you pull up Defendants' Exhibit 72 and go to page four.
ooz 9 Exhibit 462, which would be page two? sem 9 Your Honor, | know you've seen this many times, but in
ozazezew 10 Down at the bottom let's look at 1965 through 1967. ozzesew 10 light of the witness' testimony 1'd like to show it to him.
eanen 11 And do you see where in 19 -- well, you see 1964 it's $100.2 ozauzoem 11 I'm sorry. Let's go back to page one so we can
ozovseom 12 million. In '65 it's $93.4 million. In '66 it's $95.4, and in wazew 12 orient, Dr. Scheuren. This is an audit report from you see
eaze 13 1967 it's a hundred million. Do you see that? w2z 13 March 1969 on it?
wazen 14 A. 1 do. wuzen 14 A, Not yet. You have to bring it up for me if you want me to
T ) Q. Andif told you that there was an audit report that e 1D see it here. 1 do see March 1969. Thank you.
wamm 16 states in -- that for 196 -- as of 1968 that collections in the weneem 10 Q. cCan you see March 1969 now?
eavaen L7 1IM system were averaging $121 million, what adjustments, if v L7 A.  Yes, sir.
oovaen 18 any, would you make? ozeson 18 Q. Let's go to page four, and if you'll bring up the
waan 19 A, Well, if 1 had the report 1 would of course have used it. ozzeagom 19 highlighted information there. All right. Let me let you look
easem 20 And we would have adjusted this data to conform with that if we wasen 20 at that.
wasew 21 found it reliable. wasem 21 A. 1 see that.
ozowm 22 Q. Okay. And if Dr. Angel considered it to be a reliable czuseon 22 Q. And it says, Cash receipts are running at the rate of 121
w2 23 statement of the average collections up to the 1968, for some ascew 23 million per year. Do you see that?
wzsson 24 period you would accept that, correct? wasomn 24 A, 1do.
ez 25 A, Oh, 1 would have accepted that, yes. 1 would have checked czasoon 2D Q. Tell me how you would factor that into your analysis.
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[ | A. Well, I'd like to get behind that number because in many of TR | as the CD&L information that was a period between 1972 and 1985,
s 2 these reports there are statements that are not net necessarily cossen 2 correct?
cassen 3 made by people close to the system. They're using overall [TITVIC A. Correct.
I averages or impressions. But if it was a real number, after | wamoen 4 Q. And what | understood you to say is that as a result of
emsaem D had done that review then | would have wanted to have that ceomaem D hearing that testimony you did some further analysis about the
oszsem O average be met in the data. caszom O missing information on the spreadsheets that were used to
e 4 Q. Okay. And the average that we've seen in the data for the T § support her numbers and therefore you prepared a new histogram
asasn O period coming up, that would be something between, say, probably a8 the day that we looked it; is that correct?
oasaorn 9 about ninety and a hundred million dollars, correct? s 9 A. Let's me say it a little bit differently. 1 already
wasaen 10 AL It's a little over a hundred in a couple years, but yes, ozasasew 10 commended you and thanked you for pointing those out, and when
ozasaren 11 it's under this number considerably. oeassiem 11 we went back in and looked at that as you pointed it out to us
ozasaorm 12 Q. And so that you would want to go then go in and put as a oasseom 12 we did not change the histogram itself. | used the histogram to
oassen 13 reported value $121 million for a certain number of years wzsom 13 make an assessment. This is obviously somewhat perhaps
oeasseen 14 leading up to 19687 easoren 14 incomplete to move the upper bound, the 95 percent upper bound,
o 1D A 1 would have tried to find out what period this was in zzsmen 1D to a higher value in order to deal with the fact that there was
ozsczem 16 reference to, but remember I have to change the disbursements ozzsserm 1O more uncertainty in the system than | had expected.
ozzorem L7 too. | can't just change the collections because if this number ozzsmem L1 Q. And when you're talking about more uncertainty in the
osen 18 is -- if the numbers | have about collections are too low and ozszeem 18 system that you expected, you were talking specifically about
ozassorm 19 they get raised, then | have to raise the disbursements too or | wzszeew 19 that 13- or 14-year period, correct?
p—1 ] have to have an explanation for why | can't raise the wxsam 20 A.  That's correct.
ozszrem 21 disbursements. v Q. You said that you got Dr. Angel to provide you with backup
ozszsom 22 Q. Do you remember that we saw the year 1945 where you had a ozsason 22 documentation for all the information he gave to NORC. Did you
osazen 23 reported value of collections and no report on disbursements? ozsaon 23 have Ms. Herman likewise provide the supporting information for
casaen 24 A. 1 do. osaarn 24 all the data and the reported value she gave to you?
ozsarom 2D Q. We just looked at that. asaen 2D A. Generally, no.
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02:26:38PM 1 A. 1 do. 02:29:49PM 1 Q Why the difference, sir?
s 2 Q. So for 1968 and the prior years, you could enter a value oo 2 A. We had been looking at the '72 forward data for a long
cosesn 3 for collections without putting a value in for disbursements, oo 3 time. It appears in one of the earlier reports. We thought we
oereuen 4 correct? cwoen 4 knew what we were looking at, and we've been following the
e D A I could have imputed it, yes. e D changes in the micro data that Ms. Herman and her team has been
oossem O Q. You could have? czaozom O introducing over the years in the ways that she has described
02:26:57PM 7 A. 1 could have left it blank, but if 1 had the numbers, if 1 S 4 here, so we thought we knew who we were getting.
s O had both numbers, disbursements and collections, | would have oz O Q. Inlight of the uncertainty in the system | think as you've
oroen 9 gone to Ed and asked him for his advice about what to do. [ * | referred to it, that you heard regarding the CD&L period, you
ozrosem 10 Q. And go back to the first page of this exhibit and blow up wwsew 10 think that the upper bounds of the competencies at this level
ozzroen 11 the title at the top. ozaouem 11 that should be used is 97.5 percent?
ozersoom 12 And do you see that this was done by the Office of ozavasom 12 A. That is correct.
ozrssen 13 Survey and Review for the Department of Interior? ozavasrn 13 Q. Why wouldn't it be 99 percent, sir?
waen 14 A, Yes. wwsen 14 A. It could be 99 percent. I indicated in a conversation that
ozzmoen 1D Q. And you would expect them to be knowledgeable of the 11M ozaoseen 1D you heard, bringing the judge into this, that is a decision that
ozrzzem 16 system? ozaosorm 1O the decision-maker makes as to what that upper bound should be.
earzwem LT A. 1 would. ozavosem L1 Q. Okay. To help in that decision, can you explain you would
orzew 18 Q. And this is a change that we look at here today that you ozazosew 18 say 97-and-a-half percent rather than 99 percent?
ooraaen 19 could make to your system still, couldn't you? You could go run cavoen 19 AL Well, I had looked at the data, and the amount of
ozrasen 20 it, go back to the office and run that this evening, right? ozazzomn 20 uncertainty added to it did not seem to be very large. | have
ozraoon 21 A. This evening maybe. Certainly we could run it quickly p— not had a chance to rerun everything, so I'm basing this on just
ozram 22 after we had confirmed it with discussions. czazaom 22 simply my judgment here, and 97 percent of them had seemed to be
ozorason 23 Q. Another area where there was some examination about the ozazaon 23 a good compromise between ‘95 and '99.
osown 24 accuracy of the information that was used by Ms. Herman was in a o 24 Q. Do you recall in your direct testimony saying words to the
ososrn 2D period that you talked about, and | think you've talked about it oaaren 2D effect that uncertainty has to be scored in the plaintiffs'
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wusen 1 favor? ozasuem L MR. WARSHAWSKY: | don't want to take your marked-up
wasew 2 A. 1 do remember saying that, yes. cassom 2 copy.

s 3 Q. If 1 ask you to apply that same principal, would that point s 3 MR. DORRIS: It will be helpful to ask you to follow
wussew 4 toward using a 99 percent confidence level rather than a cessaen 4 along.
wwoen D 97-and-a-half percent? c2asieM D MR. WARSHAWSKY: Maybe.
e O AL I've already told you that I moved from 95 to 97-and-a-half oassorm O MR. DORRIS: | know what | want to ask about this one.
ozazoem [ because | felt that it was appropriate in the context of what 1 I 4 BY MR. DORRIS:
waewew 8 said about scoring things. | don't think it goes to 99, but oaszzem O Q. Professor Schaefer is someone that you know and works in
azsern 9 it's not my decision. It's the judge's decision. sz 9 andis knowledgeable in the field of imputation, correct?
wazzoem 10 Q. Now, let me ask this: If in fact some of the information wszem 10 A, Yes. I know him quite well. 1'm mentioned in his book.
wusew 11 that has been used in your system reported value as deemed to be ozasazem 11 I'm mentioned in a lot of books.
waeam 12 so uncertain that it should not be used as a reported value, ozasaom 12 Q. 1 made it through the first two pages of this article
waewm 13 what effect, if any, does that have on the upper bounds of the e 13 before I couldn't follow it anymore. He's written here you say
wwwn 14 confidence factors? esen 14 a primer for people on multiple imputation. Do you see that?
wusn 1D A, Thatis a question | can't answer without doing it both wssev 1D A. His model is what we're using for MP1 analysis.
oazem 16 ways, and if I do it both ways | would expect -- and this is | ozassorm 1O Q. 1 want to concentrate on this paragraph that runs over to
wusew L7 think where you're going with this -- I would expect that wwoen L7 the next page.
oazsorn 18 treating it as missing incompletely would increase the ozasoon 18 If you will blow this up.
oz 19 uncertainty level to treating it as partially reported, which is ozasouen 19 And he refers to multiple imputations, MIl. Do you see
wwwn 20 the way we're doing it with most of the data here that is e 20 that?
p—— | reported. wwuem 21 A, MI is not the only principal method for handling missing
ozzsoom 22 Q. And that would cause the upper bound to be a higher total wwuen 22 values, nor is it necessarily the best for any given problem.
waszem 23 amount, correct? ozaszor 23 Q. That's entirely consistent with what you've testified to?
wwzm 24 A, That's correct. And we had various looks at what if we wwzen 24 A, Yes, | agree with that. The word "principal” means that
wasm 25 were to impute all the data in the data process going from where czaszern 2D you know statistically the principal.
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wmuew 1 we are now into the future. There's a way to do that. We ozaeaem L Q. If you want to read the in between be my guest, but | want
s 2 haven't done that. One of the things that repeatedly you've casasn 2 you to go to the highlighted part that begins down at the bottom
a3 heard with other witnesses is that with me more could be done, w3 Of the page. It says, Given sufficient time and resources one
wuwen 4 and we are happy with this analysis given the time that we were wwaen 4 could perhaps derive a better statistical procedure than Ml for
wuen D allowed to look at it and do it, but with more time we would do c2aeseM D any particular problem. In real life applications, however,
wwsem O more. s O we're missing data are a nuisance rather than a major focus of
P 4 Q. Certainly you're not happy with this analysis in light of waoen [ scientific inquiry. A readily available approximate solution
wwsew 8 some of the things that you've seen today with understatement of oo 8 with good properties can be preferable to one that is more
a9 revenues in between the 1930s and '40s and the 21 million waen 9 efficient but problem-specific and complicated to implement. Do
ozasszew 10 average leading up to 1968, are you? ozarsomn 10 you see that?
wwwen 11 A, 1am not happy with the fact that we didn't incorporate waen 11 A, Yes, 1 do.
wassew 12 some of what you've told me today into this. ozarzomm 12 Q. Is multiple imputation, should it be used to impute values
oaszson 13 Q. Okay. Let's pull up Plaintiffs’ Exhibit 137. warzen 13 for the missing data where they are a nuisance other than a
wusen 14 A, Other should 1 say we'd have to do. cearaen 14 major focus of the inquiry?
caaen 1D Q. Put it at the top so we can see the title. eaaen 15 A, Can I answer that question by interjecting something first
ozasaorn 10 Do you see that this is a page that appeared in wasew 16 before I answer it?
wuseen 17 Statistical Methods and Medical Research in 1999 by professor of TN Y 4 Q. Well, if you can answer it yes or no and then explain your
wasew 18 statistics at Penn State by the name of Joseph Schaeffer, do you wasm 18 answer would be the preferable approach.
waus 19 see that? casew 19 A, That's fine. 1 don't think that using multiple imputation
wausen 20 A, Yes. p—( only when you're going to get rid of nuisance problems as needed
p— | MR. WARSHAWSKY: Do you have a copy of it? p— is appropriate. You can use it for other methods too, but there
ozasosm 22 THE COURT: You're looking at it on the screen. wwwen 22 are other specialized methods that could be used. 1 think it
oasosn 23 MR. WARSHAWSKY: Normally they've been providing wwzem 23 could in the mathematical sense dominate. They could be better
oasosen 24 copies. oszren 24 if you had enough time and money.
ozasoorn 2D MR. DORRIS: | don't, but why don't you take mine? oaszsn 2D Q. So you would not agree to the extent that Professor
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oesarem 1 Schaeffer is implying that it should be used where missing data ozazaoem 1 framework, correct?
oasaorn 2 is a nuisance rather than the major focus of scientific inquiry, i 2 A. The word "model" and the word "analytical framework" phrase
sy 3 you wouldn't agree with that? azien 3 are not equivalent.
w4 A I couldn't agree with it, no. cazaen 4 Q. Let me ask you to step back, and there's a paragraph on the
c2sugeM D Q. Now, let me ask you to look at your article. Do you have azorem D other column just above where you've highlight there that begins
oassoom O that? It was passed out today. It's Defendants' Exhibit 507. azaem O the non-ignorable case. Do you see that sentence that begins,
P | suspect you have a copy with you, Dr. Scheuren. ozazarem [ The non-ignorable case NMAR which adds variance with intractable
s 8 A. Am I allowed to elaborate on what you just said? P bias is a generally have-to-live-with form of missingness?
s 9 Q. You can answer any questions that the government asks you. oazeom 9 A. That's correct.
wwuem 10 A Go ahead then. ozazeorn 10 Q. Can you state that in more layman's language?
ozasoen 11 Q. Looking at your article -- I'm going to pause just for a ozazssem 11 A. There are three types of missingness that are described in
ozaszoem 12 moment till it's brought -- you need to switch over, | think. ozazooom 12 here by the people at Don Rubin in 1976. One kind is just have
ozaszrem 13 Sorry to do that to you. ozazosen 13 data that is not there. There's nothing particularly bad about
ozssusen 14 I'll tell you what | am working with now. cazen 14 it except that your sample is too small and you don't have as
ozasuren 1D Go to the third page of this exhibit, please, and go ozazioen 1D much data as you thought. There's nothing you need to do about
ozassorm 10 under 4.2, the second paragraph, and blow that up for me. ozaszzem 10 it except not over-react to it. The second phase which is
ozassoem L7 The part I'd like you to look at and I'd ask to ozaszrem L1 missing at random is a case where if you know what's missing and
ozaooeen 18 highlight is a sentence that begins about halfway down there and ozasaoen 18 how to fix it then you can adjust the data so that it gives you
ozavoorm 19 says "l still remain skeptical of models, however, and worry ozasasen 19 answers that are not biased, but if you don't have enough
ozaosorn 20 about people complaints believing them too much." p—l (] information from the data set to deal with certain things, then
i | Can you highlight that statement for me, please, sir? — you cannot adjust for the missing -- the non-ignorable portion.
ozavsson 22 Exactly. cazsim 22 Because the non-ignorable portion is usually something that you
02:40:19PM 23 Do you see that? 02:43:57PM 23 don't know, not in the data set, somewhere else, and maybe not
ooz 24 A. 1 do. oo 24 on anyone's radar screen, and that is affecting the results.
ozaozomm 2D Q. What were you saying about that? casosrn 2D Sometimes you can't even tell that it's there, and in this sort
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ozazsem 1 A. Let me give you some background, if I might. In the world ozacnem 1 of philosophical discussion, which is what this is, and
ooz 2 of sampling that I'm in, one of the greatest statisticians, who assm 2 recollection, you need to be cognizant of that.
P recently died, W. Edwards Demming, did not believe in models. caszom 3 Q. And the missing data that we're confronted with in this
cavuen 4 He thought that we should base our inferences on what are called PV matter is which of the three types?
czaugem D frequentious-based as the same from Bayesian methods. And sz D A It's all three.
caosen O frequentious-based methods are what we usually do when we're in caszsom O Q. Okay.
ozaosrem [ the world 1 live in, in the sampling world, because of Demming, ozaasem [ A. I've been talking about the all three part for quite a
oy O and we, because of Demming, did not adequately pay attention to cazen 8 while.
azoen 9 the fact that we really needed to use models for a whole lot of sz 9 Q. Let's look at the next page. There is one last quote |
ozazsew 10 settings that we weren't using them for, and where it's easen 10 want to ask you about in this article. Under 6.1, if you would
ozarnen 11 particular when there are missing and misreported observations. ozasasem 11 pull that up and highlight that in the first sentence, it's kind
oazseon 12 Even Demming would have agreed that we need missing data models ozasaorm 12 of a long sentence, you see there you wrote, Typically in my
wazew 13 for missingness, but to the extent to which you have only one ozassn 13 practice subject matter experts believe in their imputation
czarzren 14 model is a problem, because you really need to look at multiple ozasseen 14 models more than is warranted, possibly in part to the chronic
ozarasen 1D models because you need to look at the fact that the models ozaseen 1D problem we have had in many surveys of underestimating
oo 10 themselves have concerns with them, and we've been doing that P ;] imputation variance and expense taken in time and money in
ozavaoen L7 here, and because of the way this is being done, we're ozaszom L1 adjusting for missingness. Do you see that?
oavern 18 presenting a model without all the models. cassoen 18 A. Yes, | do. | think it applies in this case.
ozaasrn 19 Q. And you really have looked at one model; is that correct? ozasazew 19 Q. How does it apply in this case?
casen 20 AL No. You've actually called my attention to something we sz 20 A. 1 think Professor Cornell believes that about his model.
p— | gave you earlier, which is we've looked at at least two models, p— Q. Okay.
oazseon 22 and you asked me about the difference between those two models. ozaszam 22 A. 1t doesn't have any measure of uncertainty.
o 23 We spent quite a bit of time on that. There were other models oaszan 23 Q. Sowhat I hear you saying, because you recognize that there
waem 24 we looked at too. oaszren 24 is tremendous uncertainty here -- well, you may not like that
ozazoorn 2D Q. Two models constructed or run in the same analytical oasazon 2D word, tremendous. Would you agree there is tremendous
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ozasuoem 1 uncertainty in the data here? ozasiem 1 going to do our best to make an estimate from the available data
oasaor 2 A. A little more quantative and less qualitative, but yes, casssom 2 of what the mean and the variance of this data set are. A
s 3 I'll let you get away with that. You're doing a good job, by I vector mean and a coprehence (ph) matrix, and we do that, and
02:45:47PM 4 the way. Thank you. 02:49:20PM 4 then we use the results, okay, the distribution we've created,
ozasugeM D MR. DORRIS: There's one thing we can agree on, your czasaem D to draw an observation from random numbers, using random numbers
oassew O Honor. Civility here. The questioner and the witness can oasaorn O from that distribution.
ozassaem [ stipulate to one thing. I'm sorry for the interruption there. ozasuoem [ Q. Okay. So that there is work done based on certain beliefs
assorn O BY MR. DORRIS: P that you have that then lead to the selection of the random data
oasoorn 9 Q. Okay. Dr. Scheuren, you used a phrase in your direct P * | to put in for the imputed data, correct?
02:46:09PM 10 examination that | didn't understand. You said that the 02:49:56PM 10 A. I have prior beliefs and | have the data itself, the
ozaeen 11 statistician need to let the data speak to them. ozsoozem L1 reported data, and | use those to produce an initial starting
ozasazom 12 A. That's correct. ozsooom 1.2 point for the multiple imputation, and then | repeat that
oasaren 13 Q. What do you mean? ozsosomm 13 process over and over again and going back and forth until the
ozaszzon 14 A. Well, it means a simple as -- you used this illustration ozsoneen 14 process converges, and then | stop and then I do another one and
ozasaen 1D earlier as doing chatter blots with the data as relating the ozsooen 1D so forth.
ozasaan 10 data you have with other things you think are true, okay, or ozsozorm 1O Q. Is there any way, looking at the information that you
ozasaoen L7 with experts who may have created the data or who have knowledge ozsozem L1 provided to us electronically, for us to see these prior beliefs
oasesrn 18 of what it means and all of that you factor into your ozsozorm 18 that you have that lead to this first step or this really second
ozasaorm 19 understanding of what the data is and allowing it to speak. ozsoaeen 19 step that you're talking about here?
p—i 0] Q. For example, of what we went through before lunch when 1 p— (] A. 1 think it's embedded in the software that we gave you
p— | showed you the collection and disbursement data from 1909 to p— access to. Seeing the way you've conceptualized it 1 think we
oarorem 22 1911 and we looked at what the rate was there and then looked at ooz 22 probably would have to do a little more to make it visible for
ot 23 how the rates before and after were different than that, do you czsosor 23 you.
P remember us going through that? ozsosor 24 Q. And it's not visible?
oarosen 2D A. Oh, I certainly do. It was very well done. ozsoso 2D A. It's in the software. It's in the proc MI, the multiple
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zarem 1 Q. And that would be something that a statistician would let ozsosoem L imputation procedure from SAS has this information in it. We're
oarsson 2 that kind of data speak to him, correct? oo 2 calling commands from that proc, and I've already mentioned to
a3 A. Correct. If my objective had been to focus on approving sz 3 you that related to what Joe Schaeffer has done.
I the point estimates, then | would have done a lot more work with wsuzen 4 Q.  Well, let me ask it to you this way: With what we've been
earaem D that. oesiaeM D provided so far it's a little bit like you've told us
oarzem O Q. Okay. Now, let's go to Defense Exhibit 460. It will help osizem O information that you've gone and put into a black box and now we
ozaraem [ make the question clearer. Okay. This is kind of a -- by the ozsiomem [ look at what the results are, correct?
s O way, did you put this Power Point slide together? oo O A. Well, how about opaque? Can you say they're opaque?
g 9 A. 1 wrote these words. | wrote these words, yeah. | may sraem 9 Q. I'll settle for opaque. Okay.
02:48:09PM 10 have given it to them as a Power Point. | can't remember. 02:51:41PM 10 A. That's fair, that's why | have to look at the data, and
ozaaen 11 Q. You say, After examining the existing data and then using ozsiaem 11 look at the software in detail.
oagssom 12 multiple imputation to generate estimates of missing data and to ozszarem 12 Q. What do you mean by "opaque"?
oagzzen 13 assess missing data uncertainties. Do you see the second bullet ozsason 13 A. We didn't walk you through the process from front to back,
ozaszeen 14 there that | was just reading? ozsusen 14 you know, connecting the words that you heard me say with the
ozagzoen 1D A. Yes, yes. ozsusen 1D software that you got Friday, and we perhaps should do that.
ozasaorm 10 Q.  You testified during your direct examination about ozszcem 1O Q. And you've not brought anything into court today that would
ozasazem L7 something and | didn't follow it, but you did say you did ozszoem L1 permit you to do that for us, have you?
oasaorn 18 describe the process as how you go about beginning to impute the ozszsomm 18 A. No. As a result of your question about Professor Cornell's
ozagezon 19 data in that process and you said something to the extent that ozszseom 19 data we spent the lunch hour providing that data to you.
ozagaren 20 you would essentially make a first guess at that and then move ozszzem 20 Q.  Well, I've had some interesting lunches during this trial
p— | on. Can you explain to me what you mean by making a guess at p— too, so | apologize for taking up your lunch hour, but I do
oagsorn 22 those values? czszaom 22 understand from government counsel that that data about his
ozasoor 23 A. Well, you have some kind of set of prior beliefs which osaasn 23 analysis of Dr. Cornell's information can be provided to us, and
oasoson 24 you've incorporated and you have this notion we're going to use ozszaomn 24 what I'm going to ask your Honor is that | go as far as | can
ozasosrn 2D a multi vari normal distribution in background and then we're czszes 2D go, cover everything except that, any questions that may come
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wszeew 1 from that, that once that's provided we could then ask any ozssaem L Q. When you say "modern times," what time period begins
sz 2 follow-up questions, if any, that we have of Dr. Scheuren on wssaew 2 "modern times" for that answer?
wszsew 3 that. wssam 3 A. 1 know the answer to that but I can't give it to you right
oeszsem 4 THE COURT: We'll talk more about that. Go as far as wsseen 4 now. Sorry. | justdon't know. It's been a long time since
czsaoseM D you can and then we'll talk about it. wssaen D this change has occurred.
ossoem O MR. DORRIS: Okay. osssorm O Q. Okay. But before that period of time they are not linked
P BY MR. DORRIS: wsssew [ as a result of that policy; is that correct?
s O Q. Now, let me ask you this question about the relationship wsssew 8 A, That's correct.
P | between revenues and disbursements. You explained to me | think osssom 9 Q. And so that while your data established a colinear
wsszom 10 before lunch that you would look at that and there would be some ozssosem 10 relationship between collections and disbursements, actually
ozsazsen L1 type of coefficient or colinear relationship between those two, ozseoem L1 market forces affect those two numbers in very different
wssaoen 12 correct? wssew 12 fashions, don't they?
esam 13 A, We would look for that, and in fact we found it, yes. wssw 13 A, You just ignored what I said, didn't you?
oesaaen 14 Q. And let me ask it to you this way: The revenues are to a ozsesen 14 Q. 1 may not have understood what you told me.
ozsauoen 1D large extent driven by market forces, correct? wsszew 1D A, Part of this time, part of this historical period, that is
wssen 16 A, Can we use "collection” instead of “revenue"? Whatever you wss2em 1O correct, but although you don't establish that the effect of
wssszew L7 want to do. wsszew L7 disbursements, you just said something about revenue. Revenue
wssoom 18 Q. I'll be glad to use collection. wsaem 18 and disbursements are linked in modern times. In earlier
wssen 19 AL Okay. ozssaorn 19 periods they were not necessarily linked. But if you look at
p—A 0] Q. What do you mean by "collection™? wsamn 20 the data during the Great Depression in our data set you will
wssew 21 A Well, because there's a lot of things in the 1M system wsam 21 see that disbursements exceed collections year after year, and
wscoew 22 that aren't really revenues, okay? For example, bid deposits, wssson 22 that's perfectly understandable. The money was coming out of
ozseosn 23 okay, it's not revenue. It's just a deposit. wsssew 23 the trust in order to feed people.
oo 24 Q. So where you've put "collections" on your chart you've just osssson 24 Q. And that's that same period where we've seen even what Dr.
wscuen 25 tried to have those include things that are not the total otz 2D Angel and Ms. Herman note, that the revenues, their word was
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ozserem 1 revenue but only collections; is that right? wsweem L "revenues," were understated during that same period, correct?
wsczew 2 A, Collection is the total -- is the thing we're looking at wsow 2 A, 1'm not sure when the beginning. | remember the 1949 end
coseze 3 here. What's coming into the system is what we're calling a csriem O point, but | don't remember what the early point is.
wseew 4 collection. wstoew 4 Q. How can there be a colinear relationship between balance
ozseaeM D Q. For example, you gave bid deposits. Are those in your wswgew D information and collections and disbursements when even
wssaew O collection number or not? s O according to you the balances do not foot with the collection
wseaen (A They're in the collection number. wsssew [ and disbursement amounts?
sy O Q. I'll use collections with you. Now, collections are driven wssew 8 A, Well, there are two things going on in which you've said.
wscarn 9 to some extent by market forces, correct? ossoen 9 First of all, a correlation can exist even though there is not a
escen 10 A, Of course. eswow 10 direct functional relationship between something because there's
ozseaaen 11 Q. The price of all -- the price of a quart of timber, grazing ozseeem 11 uncertainty. The extent of the correlation is a measure of
ozsusorm 12 rights and the like? wssow 12 that, so of course there can be a correlation between these
wssew 13 A, All of that's true. eszem 13 values, even if they don't foot.
ozseszon 14 Q. Disbursements are not driven as much by market forces, are ozsezrem 14 Q. Now, there are times in your numbers, for example, where
ozsesrem 1D they? wseasew 1D there are known information.
wssew 16 A, There are different periods in this time period. You know, ozssarem 1O Let's pull up Defendants' Exhibit 462 to 19, the
wssoew L7 once -- you know, at some point until you remember what year it wseaen L7 second page, and blow up the first four lines or so.
ozssoorn 18 is, if you have more than $5.00 in oil receipts you got a $5.00- wssseom 1.8 Let me just ask you this: You see we're going along
esswew 19 check and disbursements of, you know, disbursements of other essoew 19 and there is a missing value for the balance in 1929. Do you
essom 20 Kinds of revenue as well, so once you receive a certain wssoew 20 see that?
wsszew 21 threshold you got the money. In the old times that wasn't wssoen 21 A, Yes, I do.
ozsszrom 22 always done. czssorm 22 Q. And so you're working with reported values for collections
ozsszrm 23 Q. Well, let me ask you if this. wssuem 23 and disbursements in the years before and after where that
wssaon 24 A, So they're linked, by the way, in modern times because of ozsosson 24 missing data is. Do you see that?
wssasen 2D this rule. wsen 25 A, Um-hmm. I've analyzed this data.
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wszew 1 Q. And you see that it says the balance as of the end of the wozoeew L MR. WARSHAWSKY: It's an attempt to reconstruct Dr.
sem 2 year, fiscal year 1928, is $74.7 million, correct? weuew 2 Cornell's model. We've never been provided any of the data or
wsmem 3 A, 1do. wosem 3 information regarding Dr. Cornell's model. We first learned of
wssaew 4 Q. And then the next year there is about $9.5 million more wewen 4 it, it was actually Wednesday, last Wednesday when he testified.
wssaoew D collected than disbursed, correct? wezew D We had the good fortune that | would say that his model
wsam O A, Correct. wozem O apparently didn't change since the March 2008 brief that
wssew Q. And then your imputation model has put in a balance that, wozew [ plaintiffs filed. He made no adjustments even though we had
wsern 8 if | did the math right, would be at about $85 million, it puts w8 provided information in our brief, but although Thursday we
ososeen 9 in a value of $33.3 million there, correct? wozarem 9 were, told both sides had been told to provide this information,
wssew 10 A, Yes, | know that. I've analyzed this data, as | already weam 10 we still haven't received anything about Dr. Cornell's model, so
wooew 11 told you. 1 noticed this when I saw it. woaew 11 that's what we've got, is an attempt to reconstruction Dr.
wooosem 12 Q. Okay. So even when the model then comes and imputes wosew 12 Cornell's efforts and NORC's conclusions and now plaintiffs have
women 13 balances, it imputes balances that don't foot, correct? wossen 13 it. I'm certainly prepared to do the redirect on everything but
wown 14 A, That's correct. wosew 14 this and we can have Dr. Scheuren come back tomorrow if that's
wossew 15 Q. Is that because of the tremendous uncertainty in the data? wooew 1D the Court's wishes.
wozew 16 A, We looked at this data and we actually we had this wosozem 16 THE COURT: You're turning over the SAS application
wozew 17 procedure of looking for outlies, and one of the things that we | woesew 17  and the spreadsheet?
wooen 18 did with the data that you have here is that we looked at the ososorem 18 MR. WARSHAWSKY: It's an Excel document, and Dr.
ez 19 outlies here too, and this is the worst. There are other out- woauem 19 Scheuren could probably tell you about it, but basically my
wowxen 20 lies but they're mostly small. This is a spectacularly bad wossem 20 understanding is it's the inputs that go into the application.
woeen 21 outlier. wosasem 21 THE COURT: | thought I heard Mr. Dorris asking more
e 22 Q. The one that I just give you? wozem 22 than that. | think he wants to look inside the opaque box.
wosem 23 A, That's correct. 1'm not surprised given who you are that | wozem 23 MR. WARSHAWSKY: Well, your Honor, I'm glad you asked
wovaeen 24 you would have noticed it, and we noticed it too and we went women 24 about the opaque box. The opaque box is a reference to the SAS
woszw 2D back and looked at that. Our focus here is not on the balance. | woum 25 application. | advised Mr. Smith before we had any discussion
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wmwseew L Our focus is here on the collections and disbursements, okay, wmessew L with the Court, | should say before we had the change, | advised
woaeew 2 and so we didn't like it but we left it. womew 2 him Thursday that the application was a multiple imputation
cotam 3 Q. You didn't like it but you didn't do anything about it, PV application, and in fact when we delivered it on Friday | told
wouew 4 correct? wozaew 4 him that we had somebody from NORC waiting by if they needed any
wonew D A, Correct. wosew D assistance walking through it. That was in the afternoon. |
worzem O MR. DORRIS: Your Honor, | don't have any further wosew O heard nothing as of 9:45 that evening. Nothing. Saturday |
wowew [ questions subject to the one note | mentioned about the analysis woooew [ Spoke with Mr. Smith. He called simply to inquire about Dr.
wowen 8 that the government has agreed to provide -- or the data they've cososm O Angel's information, so they've never asked us for the
wozem 9 agreed to provide to us. wooen 9 assistance that we offered, and it's frankly a little odd at
wozeem 10 THE COURT: Let's talk for a minute about that. Mr. wowen 10 this point to hear plaintiffs complaining that they haven't been
wozew 11 Warshawsky, do you have something to say about it? woew 11 walked through the SAS application because the offer was there
worazem 12 MR. WARSHAWSKY: Yes, your Honor. wozem 12 as early as Friday afternoon.
worzen 13 THE WITNESS: Can | say thank you? worzzem 13 THE COURT: All right. Do you want to do some
wossen 14 MR. DORRIS: Sure. wozen 14 redirect now?
woraeew 15 THE COURT: And you may also step down. Thank you, woszsew 1D MR. WARSHAWSKY: | can do the redirect, your Honor, on
woxen 16 sir. wuzem 16 everything, obviously reserving --
osoraorm L7 MR. WARSHAWSKY: Your Honor, we have what the osoazorm L1 THE COURT: Actually | want to ask two or three
woreen 18 plaintiffs have asked for, and it's provided to them. It worzem 18 questions and then you can do your redirect, so | released you
woeen 19 consists of two files. One is actually the SAS application | worzsem 19 prematurely, Doctor.
wasew 20 believe that they already had. The other is an Excel file. wozem 20 1 need to understand better than | do what this ten
wosew 21 This was an attempt to reconstruct -- wosem 21 thousand iterations business is all about. | don't quite
woussem 22 THE COURT: Dr. Scheuren, actually, would you come wosem 22 understand what you mean by that. Do you mean ten thousand
woam 23 back up? | have a couple of questions I'd like to ask you. worsim 23 pieces of data, do you mean you run the model ten thousand
wozosen 24 THE WITNESS: Oh, certainly sir. osoussen 24 times, and if you run it ten thousand times how does the 999
wozorew 2D THE COURT: Go ahead. wosorw 2D differ from the thousand and so forth?
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wosoew L THE WITNESS: We have a knowledge that we have from woszew L right now, but it is sensitive in the early period, before 1909.
wosiew 2 the data to begin with and we use that to start the modeling woszew 2 It is sensitive. It's not going to make much difference.
ceosisM process. We bring it in. We then use random numbers to cosaem O THE COURT: If you ran it with the Osage numbers you'd
woswew 4 actually do the simulations so each simulation is different wesew 4 get what, higher balances or lower calculated balances?
woszew D because of the randomness that we're adding, but they're sy D THE WITNESS: I'm not sure what | would do if |
woszeew O constrained by what we know about the model, so after we do the woerw O were -—- | don't know the answer to that question, your Honor.
wosaoew  { first iteration we construct the posterior from the data. And woeaew [ If | were really pressed and said you can't use Osage because
wosaem 8 We compare the results, the parameters that we're interested in, wosem 8 it's this, that or the other thing, then | would probably go
woseen 9 which was usually the means and variance, covariances in this PV ° | look for some other variables which | didn't think was
wosen 10 world, we compare them to what or what our starting values were, wossrem 10 particular relevant, but | would check and maybe find them to be
wossew L1 and if they're not close, and close is really quite close, if wooew L1 relevant.
wossaom 12 they're not close we average the first iteration with our wososem 12 One thing that's been said a lot is we're operating
wosoew 13 estimate, our starting value, and then we do it again and we wososem 13 quickly here. If we had more time, you heard me make a comment
wososew 14 keep doing that until the numbers converge, so we get estimates woorew 14 just a little while ago about an outlier that was identified by
weuew 1D of the means and totals, means variances that are the same from aooen 1D plaintiff, the Plaintiffs’ lawyers, which we identified
woew 16 one iteration to the next, and this goes on a long time. Of woem 16 ourselves but after we delivered this. And of course 1 would
woszew L7 course it's microseconds because it's in the computer, and that P 4 have fixed that, okay, but | don't think it would make much
wosaeen L8 is the first iteration, that is the first imputation that we do, woen 18 difference so | didn't bring it up, but we've looked at all the
woaen 19 and then we start begin, okay, a new starting point and do the wozeen 19 outliers. If we had more time we'd do better, but | think the
wosaaem 20 process over and over again until we've done ten thousand of woaem 20 basic results that we have --
wwaew 21 those. That's how we did it. osoozsen 21 THE COURT: You're comfortable with them?
wosaoom 22 THE COURT: If | were to sit down at a keyboard with wooasem 22 THE WITNESS: With the terms of the overall
woseem 23 that software would it show me what you mean? wooarem 23 uncertainty. | mean, we're looking at something -- there's a
wosesen 24 THE WITNESS: Yes, yes. You have to have SAS on your wooen 24 lot of uncertainty here and the uncertainty cuts against the
wosasem 2D computer and things like that, but yes. wovam 2D government, but the kind of uncertainty that is on the table
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wossew L THE COURT: The other thing | want to talk about is woaew L here is rather different in size than the numbers that you've
wosem 2 the use of the Osage average share as one of the five variables woszw 2 seen from the plaintiffs by a factor of ten.
woroew 3 because you've got nothing about a year and an Osage variable. cooseeM O THE COURT: Yes. Okay. Thank you.
wooew 4 Now, is that variable useful because of the quantity of it, or " Do you want to do some redirect, Mr. Warshawsky?
worew D s it useful because of the comparative size to this year's to oo D THE WITNESS: Thank you, your Honor.
woreem O next year's to the year after that, or does it have anything to oo O MR. WARSHAWSKY: Thank you, your Honor. 1 just have a
woew  { do with oil price versus timer price? wuooew [ couple of redirect.
corzem O THE WITNESS: | can't speak to oil price versus timber oM O REDIRECT EXAMINATION
worzem 9 price. It does give us some information about what's going on w9 BY MR. WARSHAWSKY:
woaen 10 with the economy generally, and of course it says specifically wowem 10 Q. Dr. Scheuren, I'd like to ask you about a couple of things
woaew 11 regarding oil, and it goes all the way back into this period, wouwew 11 that Mr. Dorris inquired about with respect to information you
woaen 12 and it is directly relevant to the Indian trust system. We wwoweem 12 received from Morgan Angel.
wowew 13 could have added other variables. wowew 13 A, Yes.
worsoew 14 THE COURT: Like what? wowew 14 Q.  Now, you may recall on cross you were being asked about
worsem 1D THE WITNESS: Price indices, GDP, you know, general wozew 1D some of the collection figures from 1922 to 1949.
wosew 16 economic variables, but again we're talking about very rural and wwmem 16 A, Yes.
woew 17 regional areas where these general kinds of variables might not woxew 17 Q. Do you remember having any conversations with anybody from
wososen 18 get us down from enough or have any more predictive value than woaem 18 Morgan Angel about disbursements during those periods?
wooen 19 the Osage did. woaen 19 A, No.
wossem 20 THE COURT: You said at one point, | think, you could wwaen 20 Q. If the disbursements -- let me ask it this way. If the
woween 21 have run this without the Osage numbers. wwam 21 disbursements were similarly understated, there is a discussion
wosasem 22 THE WITNESS: We have done that, yes. wwwm 22 about collections being understated, how would that impact your
woaroen 23 THE COURT: What's the result? How sensitive is this wwowew 23 calculated balance estimates?
wozem 24 model to using the Osage? wwsen 24 A, 1t wouldn't have changed the balances potentially at all.
woszem 2D THE WITNESS: | can't give you the answer to that wwsen 2D The things we saw going forward, especially in the period
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owoen 1 before, the early period, is that even though it doesn't have to wwwen 1 friends and influence people so he's careful and he's modest in
s 2 move together, as I've stipulated, it tended to move together ez 2 his statement. | actually believe that is much more of an
s 3 up or down, except during the great economic stress during the wwem 3 advocate for multiple imputation than that, but he's trying to
e 4 Depression. wwaen 4 deal with people who -- and there's some controversy among
e D Q. And just to be clear, when you're talking about things cusen D multiple imputation. If you looked a little bit at the material
e O moving together, you're talking about the collections and wwsew O that I had in the paper that we looked at this morning, all you
wusen  ( disbursement? osowem [ Google when you Google -- I'm very sorry, Jackie -- you Google
w8 A, Yes. If collection was up disbursement would also go up wisorw 8 this issue, the first thing that comes up is a paper by a good
wuzew 9 and vice versa. wiswew 9 friend of mine, Bob Fay, that has some problems with multiple
wazzew 10 Q. And your focus is the calculated balances? wasazew 10 imputation, so there's some underbrush here. However, that kind
wuzen 11 A, That's what we're after, yes. We're not trying to make wiszew 11 of underbrush actually leads to a particular kind of problem
wazzrem 12 best estimates for each of these cells. wiszew 12 which is the opposite of the problem here. If thereis a
wazzoen 13 Q. Now, if you could pull up Defendants' Exhibit 72, please, cszomn 13 problem with the multiple imputation in this particular setting,
wuen 14 page four. Okay. And if you could highlight the section that wasasen 14 it doesn't affect our result except that we may have slightly
wzoew 1D Mr. Dorris asked about here. wisaen 1D overstated the uncertainty as a result of it. Slightly
wizoen 16 Do you remember the discussion about cash receipts are wisum 10 overstated.
wizen L7 running at a rate of $121 million per year? csasow L1 Q. And what is the significance if you overstate the
wewen 18 A, Yes, I do. wasaen 18 uncertainty in this case?
wzen 19 Q. Do you know if Dr. Angel actually used that figure in his w19 A, That the amount of money that is at issue here is larger,
wzzom 20 analysis? wissew 20 but we've already done that and 1 think I'm weighing all these
weaen 21 A, 1 don't know. I don't think he did, but I don't know. P— things, and what | heard the other day from Michelle Herman and
wzzem 22 Q. You weren't present this morning when Dr. Angel explained csosm 22 her response from the Plaintiffs' lawyers, I weigh that in with
wuezen 23 on his redirect why he didn't use that, were you? w23 the fact that we may slightly have overstated, but I don't think
wemen 24 A, No, I was not. w24 that's very important in this case and | think that a modest
iz 2D Q. So you don't know the reasons that he rejected that figure? wsssn 2D adjustment to a 97.5 upward bound is the right answer here in
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wewew 1 A, No, I don't. wizew L rough justice.
a2 | want to make this point. | asked for data from Dr. sz 2 Q. And to the extent you overstated, does that inure to the
iz 3 Angel that was connected directly to a historical, you know, sz 3 benefit of the plaintiff or the defendant?
wiwen 4 historical document, okay. And that's what we got and his wioen 4 A. It benefits the plaintiffs. 1t benefits the plaintiffs.
cusen D judgment is what | relied on. e D MR. WARSHAWSKY: Your Honor, | have no more redirect
wis O Q. Let's pull up Plaintiffs' Exhibit 137. I'm not sure, do we s O subject to whatever is covered.

PRTTYR 4 need to get that from you? Yes. cearem [ THE COURT: Doctor, | think we're going to release you
TV - Dr. Scheuren, Mr. Dorris asked you about a paragraph s O today. | think we're going to have to say that you're subject

wuzew 9 that continued from page one to page two. If it assists you | wwemn 9 to recall, but when and under what circumstances remain to be

wuzew 10 can provide you with Mr. Dorris' copy. wwsew 10 seen.

wuzew 11 A, Let me have the copy. Just looking through the lines it's weusem 11 And we're going to take a ten-minute break.

wuee 12 a little strange. It's a missing data problem. ccsasom 12 MR. WARSHAWSKY: One request, your Honor. | know Mr.
wsasen 13 Q. Okay. All right. And on the screen we do have those first wwsew 13 Scheuren is going out the country | think next week.

wuwen 14 two pages up. Now, do you remember your testimony about that wesen 14 THE WITNESS: Yes.

wussen 1D paragraph? wessen 1D MR. WARSHAWSKY: So we request that he be called this
wusew 16 A, Yes, I do. I wanted to elaborate and I didn't get to do wwsew 10 week.

wwen L7 that, but maybe I can do it now. Maybe you'll ask me a question T 4 THE WITNESS: Thank you, Judge.

wueen 18 and 1 can do it. wassoom 1.8 COURTROOM DEPUTY: Court stands in recess.

weosrn 19 Q. Here's your chance. Why don't you agree with that waroeew 19 (Recess taken at about 3:17 p.m.)

wumen 20 statement, Dr. Scheuren? werem 20 COURTROOM DEPUTY: Please come to order and be seated.
wuorn 21 A, Well, I think we're having a situation where there is a lot p—y THE COURT: Okay. What's next?

w22 of different approaches to missing data. And Joe is trying to warzom 22 MR. WARSHAWSKY: Your Honor, just to clarify, as |

wuzen 23 convince people that at least in some cases multiple imputation waraew 23 indicated, we would like to get Dr. Cornell's backup data as

wezson 24 is the method of choice but he doesn't want to be absolute about warzsen 24 well and his analysis, and hopefully that's coming soon. |

weaorn 2D it and say it's always the method of choice. That doesn't make weraoen 25 haven't heard plaintiffs clarify that one.
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03:27:43PM 1 Also, if we could get an indication as to when Dr. 03:30:30PM 1 TERENCE KEHOE, Ph.D, WITNESS FOR THE GOVERNMENT, SWORN
caram 2 Scheuren is to be recalled so we can make sure he's here. cawm 2 DIRECT EXAMINATION
s 3 THE COURT: Does anybody want to respond to any of w3 BY MR. SIEMIETKOWSKI:
wasen 4 that? Mr. Dorris? wwzen 4 Q. Dr. Kehoe, would you please state your full name?
s D MR. DORRIS: If Mr. Warshawsky had asked me about it oM D A. Terrence Patrick Kehoe.
wasoen O at the break | would have been glad to address that with him. 1 oz O Q.  Where do you work?
e 4 don't know what backup from Dr. Cornell he wants. We gave him PR 4 A. 1 work at Morgan Angel & Associates in Washington, D.C.
oo O all of the information with the documents supporting it on March R Q.  What's your profession?
s 9 19 and there hasn't been further analysis. Will there be? a9 A. I'm a historian.
P 0] We've indicated to Mr. Warshawsky we think there will be and waoesem 10 Q. Dr. Kehoe, would you please explain your educational
waezen 11 that we'll provide that to him as soon as it's done and that's waousen 11 background?
czszsom 12 what we're committed to doing, but that has not -- that process cavagom 12 A. I have a bachelor of science degree in business
sz 13 is not done and we don't have anything further to provide to him waosew 13 administration from Bowling Green State University and a
waaen 14 at this point. wwsen 14 master's and a Ph.D in American history from Ohio State
waeaen 1D THE COURT: Okay. What about Scheuren, when do you wawsen 1D University.
wasaen 16 want to bring Scheuren back? wazoorw 10 Q. In the course of your formal studies have you had a chance
03:28:43PM 17 MR. DORRIS: Your Honor, they provided information, 03:31:05PM 17 to learn the conduct of historical records research?
wasesrn 18 and | would think given the witnesses I'm responsible for oo 18 A. Yes. In graduate school I had extensive experience
waseorm 19 tomorrow that Thursday would probably be better. Today is wazserw 19 researching public policy and how it changed over time working
wasszen 20 Tuesday. Thursday would probably be best for Dr. Scheuren. wazsorn 20 in various state and federal archives primarily in government
p— | That gives me tomorrow to look at it. p— records of various kinds.
cassorm 22 THE COURT: Let's ask Dr. Scheuren to be available on cazzsom 22 Q. What about your employment, Dr. Kehoe, have you ever taught
sz 23 Thursday. wazzo 23 at all at the university level?
P MR. WARSHAWSKY: Very good, your Honor. wazaen 24 A. Yes. | was a visiting professor at Wake Forest University
s 2D THE COURT: Mr. Siemietkowski? s 2D for like two years, and among the courses that | taught there
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03:29:06PM 1 MR. SIEMIETKOWSKI: Your Honor, the defense calls 03:31:40PM 1 was American environmental history, history of the American
03:29:10PM 2 Terence Kehoe. 03:31:44PM 2 West, the United States since 1945.
wossor 3 THE COURT: All right. e 3 Q. Did any of those courses taught at Lake Forest University
casoen 4 COURTROOM DEPUTY: Please raise your right hand. Do causen 4 touch about Indian matters?
e D you solemnly swear that the testimony you give to the Court in casen D A. Certainly the course on environmental history did, and most
woszzem O the case now on trial will be the truth, the whole truth and wazoen O extensively the course on the American West. That was a big
e 4 nothing but the truth so help you God? wazowm [ component in that course.
T - DR. KEHOE: 1| do. IRV < Q Dr. Kehoe, how long have you worked at Morgan Angel?
waszeen 9 COURTROOM DEPUTY: Thank you. Please be seated. wazoem 9 A 1 joined the firm in December of 1999.
wasarew 10 MR. SIEMIETKOWSKI: Your Honor, we intend to have Dr. wazsomn 10 Q. Who has been your supervisor there since December of 1999?
wasaen 11 Kehoe testify regarding two areas. Primarily Dr. Kehoe will wazsem 11 A Dr. Edward Angel.
wsaorm 12 testify regarding 1M banking policy, specifically where he has wazzem 12 Q Could you provide the Court an estimate, please, of what
s 13 been throughout the history of the 1IM system. Secondarily and wazzom 13 percentage of your work at Morgan Angel has been focused on
wasuoen 14 more briefly, we expect Dr. Kehoe to testify in terms of the waaen 14 Indian matters?
waesen 1D Plaintiffs’ calculation of alleged benefit to the government. wazasen 1D A. About 75 percent.
03:29:56PM 16 Now, your Honor, Dr. Kehoe has never testified as an 03:32:26PM 16 Q And what about the other 25 percent?
waesoem L7 expert witness before. In fact, he has never testified at all. wazaem L1 A. Primarily devoted to research and writing as it relates to
wworn 18 We would like to qualify him as an expert like Dr. Angel in the oz 18 environmental litigation.
waoew 19 history of federal Indian relations and in the federal Indian wazasen 19 Q.  within Indian matters, what types of issues have you
03:30:14PM 20 records. To do that, however, rather than simply show the Court 03:32:38PM 20 focused on?
03:30:19PM 21 a C.V., we'd like to do that, but also lay the foundation with 03:32:30PM 21 A. Well, I've done some research and writing concerning
waozzem 22 Dr. Kehoe. cazesom 22 natural resources management on reservations. | would say that
oz 23 THE COURT: Fine. Go ahead. iz 23 the bulk of my work has concerned the management of both tribal
P MR. SIEMIETKOWSKI: And | ask that DX 498 be put on wazsen 24 trust funds and individual Indian monies.
oz 2D the screen, please. wazsen 2D Q.  While employed at Morgan Angel who have your clients been?
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wueew 1 A, The work that | have done involving American Indian policy PRV | facility in Lenexa.
oo 2 has been for the Office of Historical Trust Accounting and the s 2 Q. Dr. Kehoe, do belong to any professional organizations?
o 3 Department of the Interior, the Department of Justice, and the w3 Al 1 belong to several. American Society For Environmental
Y Department of the Treasury. wwen 4 History, the Business History Conference, and the Organization
e D Q. Have you written my papers for these clients? wwaen D for American Historians.
wwzew O A, Yes, I have. I've written a number of major papers, waszen O Q. Earlier, Dr. Kehoe, you mentioned teaching at Wake Forest
PR 4 research papers, that have run between about 20 and 75 typed PR 4 University. Have you taught any Indian courses here in
w8 pages. s O Washington, D.C.?
w9 Q. Are some of those papers reflected on the screen that's waaen 9 Al 1 team-taught a course with other staff members at Morgan
wwzew 10 shown now? wasasen 10 Angel in 2000 at George Washington University.
wuwen 11 A, Yes, they are. And as you can see, I've written somewhat wasaoen L1 Q. Did that course involve Indian matters?
wwaen 12 about natural resource issues, but again, the primary focus has wwem 12 A. The primary focus was the history of federal policy towards
wwuw 13 been on the government's administration of Indian trust funds. w13 Native Americans.
wuaen 14 As you can see here, the Treasury as well in the administration waesoen L4 Q. How does the Indian research you've done for Morgan Angel
wusen LD of travel trust funds, investment of travel trust funds. 1've wessen 1D compare with the research you did to earn your Ph.D?
wwsew 16 written on 11M banking policy. And if you can scroll to the wwsoew 16 A, Although the topics are very different, they're both
wasen L7 next page on my resume. warozem L1 examples | think of public policy research that is doing
s 18 MR. SIEMIETKOWSKI: Technical difficulties. They're waoen 18 extensive research at the archival level and government records
waoew 19 not getting in. Let's hold up a second, Dr. Kehoe, until we get waroorn 19 trying to trace changes in policy over time. | would say it's
wassew 20 the screen working on both sides. wassen 20 fair to say I've done far more research and writing for Morgan
waem 21 BY MR. SIEMIETKOWSKI: wazew 21 Angel than 1 did during my Ph.D at Ohio State.
wsseon 22 Q. You wanted to refer to the papers that you've written? warzeem 22 Q. Thank you, Dr. Kehoe.
wauzem 23 A, As noted here, in addition to those research papers I've warzson 23 At this time, your Honor, we offer Dr. Kehoe as an
wazen 24 also submitted 29 reservation histories to the Office of warzen 24 expert in the history of federal Indian relations and in federal
wazsen 25 Historical Trust Accounting. These are brief studies about 15 waraen 2D Indian records.
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wuzen 1 to 20 pages, primarily narrative, but with some historic data T | THE COURT: Any objection or voir dire?
wauaen 2 focused primarily on the history of land tenure on that warasn 2 MR. HARPER: Yes, a little voir dire, if I could, your
i 3 reservation, focusing on allotment, changes in land tenure over a3 Honor. Good afternoon, your Honor.
wuaen 4 time, and also the history of natural resource development on waaen 4 THE COURT: Good afternoon.
wusen D those particular reservations. Of course, every reservation has caaen D VOIR DIRE
s O its own unique history. waromm O BY MR. HARPER:
PR Q. Have you performed any Indian research at the National PR 4 Q. Good afternoon, Dr. Kehoe. I'm Keith Harper, counsel for
wausew 8 Archives and its facilities? waren 8 the plaintiffs. 1'm just going to ask you a few questions about
wusew 9 A, Yes. That's one of the primary places where we conduct warsom 9 your experience.
wasezew 10 research here at the main building in Washington, D.C. and also wasew 10 A Certainly.
wseen L1 at College Park and also at some of the regional archives wasen 11 Q First let me ask you, are you an accountant?
wwsorw 12 scattered across the country. wasew 12 A No, I am not.
wasen 13 Q. Have you conducted any Indian records research at the warseen 13 Q. Are you an econometrician?
wswen 14 American Indians Record Repository? weaen 14 A, No, I am not.
wsween 1D A, Yes. I've made a number of trips to Lenexa to conduct wawozen 1D Q. Are you an economist?
wszem 16 research. wwoen 16 A, No.
waszew 17 Q. What about federal records center? wwoew L7 Q. Statistician?
wsaom 18 A, I've also conduced work there as well. wasoeen 18 A No, I am not.
wasaorm 19 Q. You mentioned that Interior is one of your clients. Have wasoorn 19 Q. Do you claim any expertise in the management practices of
wasaarn 20 you conducted any Indian research at Interior? wawew 20 the Office of the Comptroller of the Currency?
wamn 21 A, Well, I've made extensive use of the Department of Interior wwsew 21 A. 1'm somewhat familiar with the comptroller of the currency
cassoon 22 library in their main building, and | also made several research wwzem 22 and its historical role with regard to failed banking
s 23 trips to what was called the Office of Trust Records in caszon 23 institutions. That's been part of my research.
P— Albuquerque, New Mexico, working in more recent Indian records, s 24 Q. Again, do you claim expertise in the management practices
waorn 25 and again | believe most of those records have been moved to the w25 and policies of the Office of the Comptroller of the currency,
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wwwew 1 do you consider yourself an expert in that? waaew 1 A, No, that's right.
wwoen 2 A, No, I do not. wawem 2 Q. So that is true, that you do not have any, correct?
camam 3 Q. Do you consider yourself an expert in the United States waszw 3 A.  That is true.
wwarw 4 budgetary processes? wasew 4 Q. Thank you. And what areas of Indian policy do you consider
wwsew D A, No, 1 do not. weoew D yourself an expert?
waseem O Q. Do you consider yourself an expert in the debt management waom O MR. SIEMIETKOWSKI: Objection, your Honor; relevance.
wwsew [ practices of the Department of Treasury? wewew [ We've offered him as an expert in two particular areas only.
wawsew 8 A, No, I do not. oaism O MR. HARPER: | understood the offer was for generally
wassam 9 Q. Do you consider yourself an expert on the management wazew 9 on Indian Affairs, your Honor. | mean, that's a --
wassrem 10 practices at the Department of Treasury? waam 10 THE COURT: Stand up and repeat your labels for the
wwsew 11 A, No, 1 do not. wewew 11 areas in which you expect to ask questions.
wasoorm 1.2 Q. Do you believe that you are an expert in the borrowing wazezom 12 MR. SIEMIETKOWSKI: We asked to qualify Dr. Kehoe,
wasoeem 13 decisions and the way borrowing decisions are made by the wazesom 13 your Honor, as an expert in the history of federal Indian
waoew 14 Department of Treasury? wearw 14 relations and in federal Indian records.
wwwoew 1D A, No, I am not. azsoom 1D MR. HARPER: Your Honor, federal Indian relations is a
wasiem 16 Q. Do you have any expertise regarding the national debt? wazseom 10 very broad topic area.
wwew L7 A.  No, I do not. P 4 THE COURT: | understand that. | understand that, but
waszzem 18 Q. Do you have any expertise in the rules and regulations wamen 18 he knows a lot more about it than | do, and we're talking about
waozeen 19 associated with the regulation of national banks? wazoeem 19 aiding the finder of fact here, so if he's got something that
wamen 20 A, No, I do not. wauem 20 will help me I'm going to listen to it.
wasaem 21 Q. Do you have expertise in what's called the FDIC? Do you waziaom 21 MR. HARPER: Thank you, your Honor. Well, then, at
waseem 22 know the term FDIC, Federal Deposit Insurance? wamem 22 this time 1 will withdraw my objections on those two topic
waeen 23 A.  Yes, I'm familiar with its general rule and how federal waoen 23 areas.
waaen 24 deposit insurance is applied. wazem 24 THE COURT: All right. Thank you.
wasem 2D Q. Would you consider yourself an expert in that field? wazm 2D BY MR. SIEMIETKOWSKI:
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wwsew 1 A, No, I would not describe myself as an expert in that field. wawew L Q. Dr. Kehoe, let's talk first about 1IM banking policy,
caesoom 2 Q. Do you consider yourself an expert in public securities? ozaam 2 specifically where the 1IM was. Have you looked at the
waomm 3 A, No, I do not. wawem 3 placement of 1IM throughout its history?
wouew 4 Q. Do you consider yourself an expert on how monies are wasew 4 AL Yes, | have, and historically I think I can say that 11M
wouew D collected at the Department of Treasury? wasew D has been placed in three general areas or categories, and that
wwsen O A. Again, | have some familiarity with these procedures, but, oasoren O is in commercial banks, invested in federal securities, or in
wowrw [ N0, 1 would not describe myself as an expert in that area. wuoew [ checking accounts with the Treasury under the control of BIA
e O Q. And what about how disbursements are made from the OVIEVER ] disbursing agents.
waosoom 9 Department of Treasury? warisem 9 Q. Now, as you discussed these three categories during your
waosen 10 A, My answer would be the same. wazoem 10 testimony, Dr. Kehoe, have you prepared any exhibit which might
wosew 11 Q. Do you consider yourself an expert on what is called the wuzew 11 assist in your testimony today?
warowm 12 Treasury general account? wazem 12 AL prepared a Power Point presentation.
waeen 13 A, No, I do not. wazem 13 Q. 1 ask you to look at DX 497 on your screen, please. This
waoew 14 Q. Now, you talked a little bit about your experience with wusew 14 is a twelve-slide Power Point show. Do you recognize it?
warew 1D Indian Affairs? wuswew 1D A, Yes, | do.
wawen 16 A, Yes, sir. wawn 16 Q. Who prepared it?
wawew 17 Q. Do you recall that? And I noticed on your resume, wausew L7 A. 1 prepared it.
wazem 18 however -- we can look on the publication section -- are any of wareeen 18 Q. 1 ask you now, Dr. Kehoe, to look at slide two, please.
wazen 19 the actual publications and journals that you have written, they wasen 19 Dr. Kehoe, why does your slide or your timeline begin in 1898?
wamm 20 seem to be environmental principally; is that correct? wasew 20 A. 1 chose 1898 because the law was enacted that made BIA
wamn 21 A, My publications have been in the field of environmental wasom 21 disbursing agents legally accountable under their personal bond
wamem 22 history, that is correct. wsoem 22 for all monies that came into their possession, the key being
wawom 23 Q. So you haven't had any publications, any journals presently wsisem 23 all monies, not just public funds, and this clarified their
wawn 24 as of today on any subjects related to Indian Affairs; is that wasion 24 legal responsibility for handling 11M.
waeen 2D fair? wszem 2D Q. Dr. Kehoe, what's the significance for the Court of the
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waszew 1 three dates on slide two? oasem L Q. Now, the dollar value figures, Dr. Kehoe, where are they
wszem 2 A, Well, these are three important milestones, | would say, in waszoen 2 from?
wsaen 3 the history of the handling of 11M. wszm 3 A.  For this period they're taken from the annual reports of
casaen 4 Q. Now, regarding 1908, what kind of deposits are we talking waezen 4 the commissioner of Indian affairs.
waszen D about there? e D Q. What about the percentage figures, who were they taken
wsom O A, Well, this law was giving formal authority or recognition w2 O from?
wasaen [ toa policy BIA had been following for some time. Since at waoen [ A.  Those were just simple calculations that we did.
s O least 1899 they had been placing 1M in commercial banks either VI < Q. Well, let me show you next DX 33 previously admitted in
s 9 in checking accounts or in time deposits. w9 October. Do you recognize that, Dr. Kehoe?
p— 0] Q. And what's the difference between a time deposit and waww 10 A, Yes. 1 believe the Court is probably quite familiar with
waoew 11 another kind of deposit? wasew 11 this document by now. It's the annual report of the
wooen 12 A, Well, to put it simply, in a time deposit the depositor wssew 12 commissioner of Indian affairs for 1910.
casoorn 13 guarantees that the funds will be placed in the bank for a wasssrn 13 Q. 1 ask you next to look at page two of this document, Dr.
wawzew 14 certain amount of time and will therefore receive a certain rate wasen 14 Kehoe. And what if any data did you use on this for your Power
wasew 1D of interest because of that. waosew 1D Point slide that you were just discussing?
wasarem 16 Q. And what's the contrasted? weoew 16 A, In the highlighted area | drew upon two figures. The
waew L7 A. Contrasted with a demand deposit or what they would call a waszem L1 figure of approximately $2.6 million for in hands of disbursing
waszsen 18 checking account in which the money is available at any time. wasew 18 officers, and the figure for approximately $6.8 million in
caszeem 19 Q. Was interest paid on those typically? wezew 19 bonded banks to credit of individual Indians.
weaen 20 A, In this period they were. P—l (] Q. Now, to see this more clearly | ask that we look at the
— | Q. Let me show you next slide, three, Dr. Kehoe. Now, why waszem 21 first split screen. Could you kind of talk us through those two
wasaen 22 does this period go up to 1933 in your analysis? wasasen 22 screens and how they transpose in terms of data from one to
wiwn 23 A, As I'll be discussing, 1933 is when an important federal wasaen 23 another?
s 24 law was enacted that really had a big impact on the management w24 A, Well, I think it's pretty straightforward. In balance --
w25 of the 11IM. wasan 2D excuse me, in hands of disbursing officers is under that second
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PPV | Q. And what law was that? wasew L column for 1910 that says in hands of disbursing officers, and
wesew 2 A, That was the Banking Act of 1933, sometimes referred to as wasew 2 that $6.8 million figure in bonded banks to credit of individual
wss 3 the Glass Ceiling Act. csooom 3 Indians is in that first column next to 1910.
caeseen 4 Q. Before we get to that, let's talk about the different wsooen 4 Q. Let's go to slide four then of your slide show then, Dr.
wasew D columns here on slide three. What is meant by in "bonded banks wsoosen D Kehoe. Now, why here, Dr. Kehoe, do the top horizontal columns
waoew O to the credit of individual Indians™? wsozorm O change names?
waoen (A, Before we go any further, Mr. Siemietkowski, can | just wsozew [ A, Well, in this period in the subsequent periods that we'll
wauen 8 make a comment about what 1 tried to achieve with these tables wsozew 8 be discussing, the data is more straightforward, | believe, and
wawen 9 that we will be discussing? wsozew 9 with some confidence we can place it in one of these three
warsern 10 Q. Go right ahead. wsoasem 10 categories, that is, in banks, in federal securities, held at
waeen L1 AL 1'll be providing figures for various years throughout the wsouem 11 Treasury.
owurzem 12 20th century. What I'm trying to do is to show for years in csoarem 12 Q. Now, you talked before about funds in banks. What's meant
wazeew 13 which complete data is available where all 11M was kept at any wsossrn 13 by funds invested in the federal securities?
waraen 14 particular time. Using those three categories, bank, securities wsoen 14 A, That refers to 11M that was invested in Treasury bills,
waaen 1D and then the Treasury, and as you'll see I only used years when wsosew 1D notes and bonds, Treasury securities, you might refer to them
waraorm 10 1 felt a complete picture was available that would allow us to wsosew 10 as, and later on this could also include what were called agency
waew L7 fill in all those categories. wsvozem L1 issues. That is securities that could be issued by Fannie Mae,
waraorn 18 Q. So with that explanation in mind, what's meant then by "in wsiow 18 the small business administration; agencies like that.
wasew 19 bonded banks"? cszosew 19 Q. What about that time period up to 1933, can you provide the
wasew 20 A, Well, this refers to the practice we just discussed of wsiew 20 Court of any examples of what type of federal securities are in
— | placing IIM in commercial banks for individual Indians. wsiew 21 that time period?
cugorn 22 Q. And what about "in the hands of disbursing officers"? wsisew 22 A, Well, this is before the 1938 law that expanded the range
wsoew 23 A. 1 have not been able to determine exactly what that phrase wsizew 23 Of federal securities that 11M could be invested in, so this
wsoen 24 means. 1 think it's quite likely that refers to the 1IM that wsizoew 24 would primarily consist of Treasury securities of different
w25 was kept in Treasury checking accounts. wsizew 2D Kkinds, different maturity dates and so forth.
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oosiaem L Q. Let's turn next to the next slide, Dr. Kehoe. Why does the cosearem L other types of 1IM accounts.
s 2 next period in your analysis go to 1966? s 2 Q. Let's move from slide five and show you slide six, Dr.
st 3 A. 1966, as we'll be discussing, is when the BIA began to s O Kehoe. What is the significance in the first bullet there?
wsusen 4 centralize 1IM investment. Prior at this it had been quite wseasen 4 AL Well, this indicates a major trend in investments. Between
wssew D decentralized. wsasew O the mid-30s and the mid-1940s almost all of the 11M that had
wsisorm O Q. Let's talk, before we get to that, about 1933. You touched wssoor O still been maintained in time deposits was gradually shifted
csusoem [ upon this briefly a moment ago, but what was the impact as cassoem [ into federal securities so very little money in banks by, say,
sz O reflected in your second sentence there of glass ceiling? wssiorm O the late 1940s.
wszoom 9 A. Well, glass ceiling prohibited banks from paying interest sz 9 Q. And what about 1960, why did you add that date to the
wszomm 10 on demand deposits or checking accounts, so the BIA had no wssssew 10 slide?
wszeen 11 choice but to close all of the checking accounts at commercial oasssem 11 A. This is when the commissioner of Indian affairs began to
caszsomm 12 banks that had been handling I1M, and move those funds into the casssomm 1.2 implement a policy in which once again large amounts of 1IM
sz 13 Treasury checking accounts controlled by special disbursing wsszew 13 would be placed back in commercial banks, | should note strictly
wszaen 14 agents. wsszen 14 for purposes of investment, that is, in time deposits, later
wszzem 1D Q. And Dr. Kehoe, what's the significance of 19387 wssazen 1D certificates of deposit, but not in checking accounts.
ws2am 16 A, Thisis an important general investment law for Indian wssasem 1O Q. I'm going to show you slide seven, Dr. Kehoe. What trend,
wszaem L7 trust funds. | believe its basic structure is still in place wssuzem L1 if any, is evident on this chart?
sz 18 today and it lays out the legal investments for 11M, again, wssesew 18 AL Well, 1 think it's clear that we see a decline in 1M kept
wszsew 19 federal securities, and also it can be placed in banks, paying a wsssem 19 in commercial banks and federal securities become overwhelmingly
wszsorm 20 more reasonable rate of interest. wsssorm 20 the main avenue of investment with the remaining funds held in
— | Q. Dr. Kehoe, the Great Depression happened during this time —— the Treasury.
03:52:54PM 22 period, did it not? 03:56:02PM 22 Q Let me show you DX 408, if | could briefly, Dr. Kehoe. Now
wezssen 23 A. Yes, sir. csssorn 23 I'll ask you to look at page seven of this, please. What is
P— Q. Did the Great Depression affect 1IM? wsszson 24 this, if you recognize it, please?
wssoorn 25 AL It certainly did. It affected everything in the United wsszoew 25 A. This is part of one of those annual reports of the balances
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osaoem 1 States. At the reservation level certainly this slowed leasing cseasem L of Indian service special disbursing agents that the BIA
cwssosm 2 and other economic operations, so 1M revenue would certainly be cssaom 2 submitted to the Treasury on an annual basis during this period.
s 3 decreased. Oh, and it certainly impacted the financial sector. s 3 Q. Now, using our second split screen, I'll ask you to please
wsaoen 4 Many banks failed during this period. searen 4 describe for the Court how you used that data for use in your
I ) Q. Did any of those banks that failed include 11M? wssarw D Power Point slide.
sz O A. Yes. Quite a few did. wsssem O A. This requires a little more explanation. Down at the
csazeem [ Q. And how, if at all, did Interior and Congress react to PR 4 bottom left-hand column of the lower excerpt deposits in banks
wssaoem 8 those bank failures? wsroon O and cash and personal possession of disbursing officers, $3.9
wssaem 9 A. Well, the BIA had been following a policy for some time of s 9 million roughly that goes to the column in my table 1IM system
p— 0] securing I1M deposits either by requiring banks to purchase a wsrzzew 10 funds in banks. Above that under that subheading with the
wsaaen L1 surety bond or else to purchase federal securities and to post oasraem 11 Treasury of the United States it reads subject to check of.
cassaan 12 them as collateral. wsraem 12 $6.3 million. That was placed in the column for IIM system
cwssern 13 Q. How effective were those surety bonds or collateral in wsraew 13 funds held at Treasury. The remaining two values, investments
wsasoen 14 recovering any losses? wsrazen 14 and first we see investments with the Treasury of the United
wsaszem 1D AL My research indicates that those safeguards were quite wsraeen 1D States and then investments with other depositories, adding
P— S} effective, and just about all the cases that I've seen discussed wsrsom 1O those two together we get the total for 1IM invested in federal
oasasoem L7 or referred to it appears that all of that money that was casrssem L1 securities.
cscorn 18 temporary unavailable because the bank closed was made available wsrsen 18 Q. Let's talk next about slide eight, Dr. Kehoe. Now, why
cseosrm 19 to the BIA when the surety bond paid up or those collateral cssoorn 19 does this chart have less data?
03:54:14PM 20 securities were turned over to the BIA. 03:58:11PM 20 A. Well, this reflects the fact that between the mid-1940s and
— | Q. Dr. Kehoe, did tribal 1IM have a role during this time p— the mid-'60s | was able to find just a couple of years which
casezoom 22 period? casszem 22 provided hard data that addresses all three of these general
03:54:22PM 23 A. Well, 1 believe that the tribal 11M accounts really 03:58:31PM 23 categories: banks, securities, and held at Treasury.
wsezson 24 originated in the 1930s after the Indian Reorganization Act, and wssaen 24 Q. we'll move next to slight nine, Dr. Kehoe. Now, why are
wseazen 2D my research indicates that they were invested very much like the wssaw 2D these dates important?
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03:58:42PM 1 A. Well, as I mentioned, 1966 is when the BIA took steps to 04:02:15PM 1 looked at, this represents a snapshot in time where 1IM was
03:58:46PM 2 centralize the investment function, and in 1985 has been 04:02:19PM 2 invested at this point in time.
P referred to at the beginning of the so-called electronic era in ooz 3 Q. Now, once more we'll go to the third and last split screen,
casessen 4 terms of 1IM accounting. T and I'll ask you to please describe for the Court how you used
caseseM D Q. You talk a little bit about your 1980s bullet? wozzew D that data for your Power Point slide.
03:59:04PM 6 A. Well, this refers to the fact that the 1980s in a way was 04:02:30PM 6 A. Well, looking at the lower excerpt, the one under the
P 4 so much similar to the 1930s. It was a period of instability in ovozaem [ September 30th, 1980 heading, if you go down to the bottom row,
03:59:11PM 8 the financial industry and as a result some 11Ms were lost when 04:02:41PM 8 deposit funds, ISSDA, that refers to the 11M, about 230,000
wsorem 9 depository institutions of different kinds, banks, savings and ocozgom 9 accounts, and if you move over to the first column you see about
03:50:21PM 10 loans, credit unions, became insolvent. 04:02:55PM 10 $135,800,000 in time certificates of deposit, that is bank CDs,
wsozeen L1 Q. Now, you talk about funds being lost. Do you know whether osozsoem 11 I've taken that figure and placed in the column for 1M system
cassaor 12 Interior or Congress reacted to that at all? oosoam 12 funds in banks.
03:50:33PM 13 A. Well, eventually when, and we're talking here about funds 04:03:06PM 13 Q Thank you. Let's look next at slide, eleven, Dr. Kehoe.
wseasen 14 that were lost and could not be regained through federal deposit ososen 14 Now, why does that first bullet cover a two-year period?
osseaen 1D insurance coverage or through those collateral securities, in ososzen 1D A. Well, again, 1986 is when the so-called electronic era
wsoarm 10 those cases the Interior department went to Congress and ocosazew 10 started in 1IM accounting, and | thought it appropriate to try
wsaszem LT requested that money be appropriated to cover those loses, which osoaarem L1 to take the story up to the present day, 2008.
03:59:57PM 18 it was -- 04:03:41PM 18 Q Now, the last bullet there, 1995, is that the same
wsosew 19 Q. I'msorry. What was the last part of your answer? ososssrm 19 information you were testifying to a few moments ago regarding
oo 20 AL Money was appropriated to cover those losses. oozsorm 20 covering losses?
pv— | Q. Dr. Kehoe, let's talk next about slide ten, please. | want ososoorm 21 A. That's right. Ultimately approximately $5.7 million was
oovor 22 to focus you here initially on the note on the far right column. csososm 2.2 appropriated by Congress to reimburse I1IM trust funds for money
wosew 23 What does that refer to? osossoom 23 that had been lost when depository institutions failed, and 1
wosew 24 A, This refers to the fact that by this period, the 1970s, 1IM oossson 24 should be clear on this. They reimbursed principal lost at
ocoozzm 2D investment was completely centralized and investing as much 1M osossorn 2D these failed institutions and interest that was earned up to the
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owoozem 1 as at all possible was a priority for the BIA investment branch. osoezem L date of the closure of these institutions.
ocooagr 2 Those wanted to keep 1M fully invested as much as they could. ososzem 2 Q. Lastly, in your slide show, Dr. Kehoe, we'll look at slide
osovazen 3 Therefore, 1 made the assumption that together 1IM and banks and oo 3 number twelve. What are these?
owoousen 4 in securities constitutes the great majority of the 1M system wozen 4 A, This merely refers to the sources for the data in the
woosoew D funds in any particular year, but keeping in mind that there was wozew D various tables that I've discussed.
ocoossom O always a small amount of 1M on any particular day that would ocosagom O Q. Are these sources publicly available?
owoosoem [ not have been invested. osoeaem [ A. Yes. Some of them could probably be obtained at libraries,
04:01:00PM 8 Q Now, what trend, if any, is evident on this chart? 04:04:51PM 8 Didn't of Interior library, maybe the Library of Congress, and
ocorosen 9 A. Well, I think you see that during this period money could ocosssm 9 the others I believe are all collected at various archives.
04:01:08PM 10 shift back and forth in its concentration in terms of 04:04:50PM 10 Q Thank you. Now, when you reviewed of all these sources,
osorzen 11 investment, that is, in certain years the majority of it is in osososem 11 Dr. Kehoe, and in your preparation of these slides, didn't you
osozserm 12 federal securities and in other years it's in banks, ocosoorm 1.2 see any evidence of 1IM sitting outside of those three
osozzorm 13 certificates of deposit, and then this just reflects the fact oossorm 1.3 categories you described at the beginning of your testimony?
osoroen 14 that the investment branch was intent on trying to obtain the ososaoen 14 A. No, no, I have not.
osorzrem 1D highest return possible for 11M. ososzeen 1D Q. In reviewing your sources and in preparing your slide
ocozzorm 10 Q. Let me show you now, Dr. Kehoe, DX 380. If we can enlarge ocosaem 10 presentation, did you see any evidence of 1IM wrongfully
osovazen L7 that a bit so Dr. Kehoe can see the first page, please. Do you ososarem L1 withheld from beneficiaries?
04:01:47PM 18 recognize that, and, if so, what is it? 04:05:38PM 18 A. No. During certain periods it's clear that the BIA was
oeoneorn 19 AL Yes, | do. That's one of the annual investment reports ocosaorm 19 withholding money from accountholders, but this was considered
ooz 20 that was issued by the Bureau of Indian Affairs during this pr—l (] the proper policy at the time. There was nothing illegal about
pre— | period. pr— it. That was just the policy.
oorsorm 22 Q. And I'll direct your attention to page nine of this report. ccossorm 22 Q. Dr. Kehoe, let's change gears here now, and having talked
wozoew 23 What does this show, Dr. Kehoe? cosomn 23 about where the IIM has been throughout the history of the 1IM
04:02:02PM 24 A. Well, this shows the status of IIM investments as of the 04:06:08PM 24 system, let's talk about the Plaintiffs' calculation of alleged
ocozsorm 25 end of fiscal year 1980, and like the other examples we've ososizom 2D benefit to the government. Have you reviewed and analyzed
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owoerrem 1 Plaintiffs’ March 19 remedies brief, including its attachments? ososaoem L THE COURT: That kind of speaks for itself, doesn't
woszem 2 A, Yes, | have. wozem 2 it, counsel?
ososzzm 3 Q. Have you reviewed and analyzed Plaintiffs' April 22 reply csoszam 3 MR. SIEMIETKOWSKI: It does, your Honor. What | would
woszoew 4 brief? wozsew 4 like then to do is show the Court slide seven once the court has
wezen D A, Yes, I have. sz D finished looking at slide four.
owoszem O Q. Do you recall the term "in bonded banks to the credit of ooz O THE COURT: I'm finished.
osocuoem [ individual Indians" from your slides? ososaem [ MR. SIEMIETKOWSKI: Slide seven, please.
woseen 8 Al Certainly. PV < And then again, once the Court is finished we'd like
ososzom 9 Q. Dr. Kehoe, does your historical research show any benefit wosszew 9 to show slide eight.
oo 10 to the government from funds held in bonded banks to the credit osossaem 10 THE COURT: I'm finished with that one and that one.
wwszew 11 of individual Indians? P MR. SIEMIETKOWSKI: Slide ten, please.
osossam 12 MR. HARPER: Objection, your Honor. This is well ocosserm 1.2 THE COURT: And that one.
oossorn 13 beyond the scope of his expertise. oo 13 MR. SIEMIETKOWSKI: And slide eleven.
oscesoen 14 THE COURT: Sustained. oerooen 14 THE COURT: All right.
woroem 1D BY MR. SIEMIETKOWSKI: wwonen 1D BY MR. SIEMIETKOWSKI:
ocoroem 16 Q. Dr. Kehoe, in looking at the historical documents which oesoew 16 Q. Dr. Kehoe, from your review of Plaintiffs' two pleadings
osorzem L7 you've reviewed to prepare your slide show, did those documents sernsew L7 which were earlier discussed, did they ever consider where the
oorsew 18 show anything or indicate anything or ever address in any way a oeosson 18 money was in arguing for an added benefit to the government?
worzew 19 benefit to the government from funds held in government wwozen 19 A, There appeared to be an assumption that the money was
worzen 20 securities? oeozson 20 always kept in the U.S. Treasury, and that would appear to me to
osorzsem 21 MR. HARPER: Objection, your Honor; relevance. p— be a weakness of the model of that assumption.
osorzomm 22 THE COURT: Sustained. "Relevance" isn't your ooz 22 MR. HARPER: Again, your Honor, | just renew my
oo 23 objection, but I'll sustain the objection anyway. ooason 23 objection. Again, that is well beyond the scope of his
worzsem 24 BY MR. SIEMIETKOWSKI: oesoarn 24 expertise.
ocorasen 25 Q. Dr. Kehoe, let me show you slide four of your presentation oeoason 2D THE COURT: I'm going to allow the answer, but barely.
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osoraem 1 if 1 could, please. Regarding the far right column, system ostousem L MR. SIEMIETKOWSKI: Obviously, your Honor, the witness
worsew 2 funds held at Treasury, do you have from your historical oo 2 is testifying as a historian. If he's testifying as to where
ososozn 3 research any familiarity with the ability of the government to oo 3 the money is historically.
owoeoen 4 spend funds in that column? osrosen 4 THE COURT: Look, | gave a little brief little seminar
i D MR. HARPER: Objection, your Honor. He testified that wwsew D on this whole subject yesterday morning. The burden hasn't even
wosew O he is not an expert with respect to anything related to the wwsew O shifted to the government on this question yet in my view, and
ososoem [ Department of Treasury. ossvorem 1 you're basically now adding filigree to the numbers that you've
ocossorn O MR. SIEMIETKOWSKI: Your Honor, we're not asking -- PRTPRAVIN < already shown me. If somebody from the Treasury department
ocoszem 9 MR. HARPER: This is about Department of Treasury. wuwew 9 wants to come in here and tell me about how those balances are
ocoszaem 10 THE COURT: I'll overrule that objection and let the eazw 10 dealt with in the Treasury department I'll listen to it, but |
woezeew L1 witness answer, if he can. wnzew 11 don't think it's really a historical matter.
ososzorm 12 THE WITNESS: Could you please restate the question? oz 12 MR. SIEMIETKOWSKI: Yes, your Honor.
ocosazen 13 BY MR. SIEMIETKOWSKI: oezzern 13 BY MR. SIEMIETKOWSKI:
osoeazen 14 Q. Yes. Dr. Kehoe, do you have through your historical oerzeen 14 Q. To conclude your testimony then, Dr. Kehoe, what is your
woezsew 1D research any familiarity with the government's ability to spend oervazen 1D opinion regarding what the historical records show regarding the
woszsew 16 the funds that you reference in the far right column held at oeszason 10 placement of 1IM?
ososaien L7 Treasury? serwew L7 A, Well, 1 would say the historical record indicates that
woaew 18 A, As | mentioned, this refers to funds that were held in what oeazson 18 throughout the 20th century the majority of 1M was kept outside
wosaen 19 were called Treasury checking accounts that were under the wssen 19 Of the Treasury. In some years the great majority and that
ocossorn 20 supervision -- under the control, rather, of BIA disbursing wzorw 20 those funds kept outside the Treasury also earned interest for
pv— | agents in the field, and they certainly had the authority to wzomn 21 the accountholders.
wosssew 22 disburse 11M from these checking accounts just as they did to czoom 22 MR. SIEMIETKOWSKI: Thank you, your Honor. That
wosoew 23 disburse 11M from banks. wezoen 23 concludes my direct.
ocoscwrn 24 Q. Now, Dr. Kehoe, looking at slide four, during this time oezoson 24 We would like to move the admission of two exhibits.
ocosszom 25 period, 1898 to 1933, where was most of the 1IM held? wzuen 2D That would be DX 497, Dr. Kehoe's Power Point show, and then DX
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wzaew 1 498, his C.V. as well. osssoem L Now, are the funds on page 004 from the period 19 -- excuse me
ocrzoom 2 THE COURT: 497 and 498 will be received. oessiom 2 -- 1899 to 1933 and the ones later on on 010 from 1966 to 1985,
oeszon 3 MR. SIEMIETKOWSKI: Thank you, sir. oesszow 3 when you use that term 1IM System Funds in Banks, are those
osszaen 4 (Exhibit Nos. DX 497 and DX 498 received into evidence wiszen 4 funds treated any differently in those two periods?
osszaem D at about 4:12 p.m.) sz D A, 1I'm not sure | understand your question. Could you
oeszzem O CROSS-EXAMINATION wsawew O rephrase it for me?
osszaem [ BY MR. HARPER: oussaem [ Q. Okay. So we have two periods of time where you use the
oz O Q. Dr. Kehoe, I'd like to start with your Power Point wiszem 8 same diction, correct?
oeszagon 9 presentation, if | could. wssaen 9 AL Yes.
ez 10 AL Certainly. oesasew 10 Q. To describe how funds are being held, correct?
wzarw 11 Q. And ask that we turn to DX 497, 0010. Do you recall wisaew 11 A, That's right.
oeszsrom 12 testifying about this page? oesaam 12 Q. Are they being held in identical ways in both instances?
wnsew 13 A, Yes, I do. wssw 13 A, No, they are not.
oerzooen 14 Q. Now, first I'd like to ask you, who came up with this Power oesssien 14 Q. So you use the exact same term but they're held in really
s 1D Point and the titles in the Power Point? oessssen 1D very different ways, correct?
wuwoew 16 A, Thisis my creation, this Power Point. oesssen 16 AL They're held in somewhat different ways. It's a general
oerzmen 17 Q. Yours and yours solely? oassoem L1 descriptive term that | think is appropriate.
wwwew 18 A, 1 made the final decisions about what to include. oessoen 18 Q. Okay. In the later period when you're saying 1IM system
oessazew 19 Q. Who else was involved in forming the analysis as to what to wssoew 19 funds held in banks, how were they held?
oesszzew 20 include? oessorn 20 AL Primarily through the purchase of bank CDs, certificates of
wuwzen 21 A, Well, 1 also collaborated with a few members of the staff p— deposit.
oesszem 22 at Morgan Angel. oessam 22 Q. Bywhom?
osszeon 23 Q. And that was it? s 23 A, Well, they're purchased on behalf of 11M accountholders.
wszoen 24 A, Could you clarify your question as to what was involved in oeszorn 24 Q. Bywhom?
oessason 2D creating the Power Point? oesszorn 2D A By the Bureau of Indian Affairs.
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osszaen 1 Q. Let me ask some specifics about it. osseoem 1 Q. By the Bureau of Indian Affairs or the Department of
wiarn 2 A, Okay. wwszem 2 Treasury?
POV Q. You have three columns, correct? sz 3 AL I'm trying to recall exactly who executed the transactions
w4 A, Yes, I do. oereaen 4 purchasing the CDs. If the Treasury didn't execute the
stz D Q. And you have three columns in a number of different eras, s D transactions they were still acting at the behest of the BIA.
wwamn O is that a fair statement? oessasrm O It was the BIA who was making these investment decisions.
wien [ A, Yes, I do. ossesoem [ Q. Fair enough. BIA is making the investment decisions but
PP - Q. And the same three columns, correct? wwsew 8 the actual action taken on whether to purchase a security or
ez 9 A, Yes. wwsew 9 whether to invest it in banks is one done by the Department of
p—— 0] Q. And one of those three columns is 1IM System Funds in oearoorn 10 Treasury, correct?
oerassen L1 Banks, correct? wroew 11 A, Could you rephrase the question again? | want to make sure
wuwsew 12 A, That's right. oearowm 12 I understand the word correctly, Mr. Harper.
oesssorn 13 Q. Okay. Who came up with that specific title? oearooen 13 Q. Whether you're investing in banks or investing in federal
wrwoen 14 A, The Department of Justice requested that we use the term wroen 14 securities, the person deciding where to invest it is the
oereosen 1D 1IM system funds to be consistent with other experts. oermzen 1D Department of Treasury, correct?
oeseoorn 16 Q. The Department of Justice directed you to use that title? warw 16 A, No. No. That's exactly wrong. The person making the
serenen 17 A. They suggested it, and | was fine with it because before wien 17 decision about how and where to invest it is the Bureau of
w18 that I was using Total 11M, which I believe is synonymous with oerzom 18 Indian Affairs.
osezzon 19 1IM system funds. oearzen 19 Q. Actually it's OFTM, isn't it?
wuzen 20 Q. Okay. What about the notion of 1IM System Funds in Banks? warzsen 20 A, After 1989.
wwzen 21 A. 1 mean, I have always thought of it and originally used p— Q. So prior to 1989 the Bureau of Indian Affairs is making
oescan 22 that descriptor in banks. wsraew 22 this decision but it's executed by the Department of Treasury,
o 23 Q. Now, let me ask you to first take note of that, of this oeran 23 they're the ones taking the action on either buying the federal
oseason 24 page where you say IIM System Funds in Banks, and then if you waraen 24 securities or investing it in banks, correct?
oesesen 25 could flip back to 3004 where it says IIM System Fund in Banks. oraon 2D MR. SIEMIETKOWSKI: Objection, your Honor; asked and
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wraen 1 answered. oszosoem L is how the Treasury department is tracking these funds and their
ocarazm 2 THE COURT: Overruled. ezssom 2 involvement. | know that if these funds are invested in bank
oo 3 THE WITNESS: Well, I think we need to look at woroew 3 CDs they're not held by the Treasury, they're in these bank CDs
wrsen 4 different periods. If we're looking at this period that you oervoren 4 belonging to commercial banks.
wiugew D have on the screen, 1928 to 1933, based on the research I've osorieM D Q. Let me try to get at this $335 million a different way.
wursew O done, Treasury really had no involvement in placing IIM in eorsen O Al Okay.
ossrsrem [ banks. oszvaem [ Q. How does the bank get this $335 million during this period?
wwsem 8 BY MR. HARPER: wazem 8 A. The branch of investment would have used 11M funds
oearseom 9 Q. Let me ask you a more specific question and we can again wawew 9 available to it and purchased a bank certificate of deposit from
wsow 10 turn to DEX 4970010. If we can focus on the final line, 1985. wawew 10 a financial institution.
wwoen 11 A, Very well. wasew 11 Q.  And where do they get the money to do that?
oessomn 12 Q. Can you make that little bigger, Antonio? Thank you. wazen 12 A, It's under their control.
oessorn 13 Now, you have $335 million under the heading 1IM ozveom 13 Q. But where, okay? Where is the money derived from by which
oerezen 14 systems funds in banks, correct? oezvasen 14 they are able to invest $335 million in banks?
wizen 1D A, Thatis correct. wasew 1D A. 1 understand. In other words, where is the money before
osszrew 16 Q. And what this really is is funds that are invested at banks ocosorm 1O they buy the CD?
wwasew L7 for commercial banks for investment purposes, correct? PV Y 4 Q. Precisely.
wswew 18 A, That's right. wasew 18 A, 1t would be in the Treasury.
osaorn 19 Q. So that is very different from what I think you're oozsorn 19 Q. Okay. So you have Treasury funds and they come in through
oessarn 20 testifying in the earlier period, which is that there was no wzzoew 20 normal deposit streams just like other Treasury funds into the
P | involvement by the Treasury department whatsoever, correct? oezsomn 21 Department of Treasury, correct?
oessin 22 Here there is. oz 22 MR. SIEMIETKOWSKI: Your Honor, objection to the
wwsew 23 A, In the earlier period that we're looking at, 1920s, 1930s, wzssew 23 mischaracterization of the testimony. | don't believe the
oesssern 24 placing 1IM in banks, no involvement by the Treasury department. wzzieen 24 witness testified they were Treasury funds. | believe he
osozm 2D During the 1980s -- I'm not sure you're correct about the role oz 2D testified --
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wisew 1 Of the Treasury department. The more | think about it I recall oszzoem L THE COURT: Overruled. He can answer if he can.
w2 there was an auction process set up in which equally qualified cezzzem 2 BY MR. HARPER:
ossozorm 3 banks would bid for having 11Ms placed in their CDs and it was PRV Q. Let me rephrase the question. These funds are funds that
wszen 4 conducted by the branch of investments in the Bureau of Indian I belong to individual Indians, correct?
sz D Affairs. I'm trying to recall Treasury involvement in that wzaen D A.  That's right. That's why they're classified as deposit
oesoazm O process. I'm just not certain, Mr. Harper. wzaew O funds.
T Q. Have you ever heard of the term 14X6039 account? ozaem [ Q. But the title of the funds are held by the United States
s 8 Al Yes, | have. PV < government, correct?
oroasem 9 Q. Is this $335 million while invested in banks credited to wazwew 9 A, What do you mean, the title of the funds?
wosm 10 the 14X6039 account? oszzaoom 10 Q. You never heard of that term, title of the funds?
wwsen L1 A, Well, these are funds that are part of that account which oezzazem 11 MR. SIEMIETKOWSKI: Objection, your Honor. Counsel
ososzon 12 represents 11M. oezasom 12 had tried earlier to establish the lack of knowledge of the
oezvoren 13 Q. So what is your answer to the question? Is the $335 wzzeem 13 witness in this particular field. Now he's pursuing a line of
weoosen L4 million you have cited here credited here to the 14X6039 oezzsien 14 questioning in the same field.
wonen 1D account? oezzszom 1D THE COURT: He's opening a door. You can drive right
wouen 16 A, Well, if it's invested in bank CDs it's outside of the oezzsem 10 through it on redirect if you think it's appropriate.
oszoneem L7 Treasury. oszzsoem L1 THE WITNESS: Can you explain what you mean by the
oezosrew 18 Q. So you're saying it's not credited to the 14X6039, is that wzsoew 18 term "title of funds"?
ozozaem 19 your testimony? wezsew 19 BY MR. HARPER:
wxzew 20 A.  1'm not sure. 1I'm not sure exactly how at the Department p—( ] Q. Well, let me ask, do you know, do you not know what that
wozen 21 Of the Treasury in 6039, how this was accounted for. wzsosw 21 term means?
ooz 22 Q. So you really don't know when you say this is outside of wzorn 22 A, Title of funds?
wzozem 23 the bank, you don't know what the relationship is between this oezsoon 23 Q. Who holds the title for these funds?
s 24 and what is credited at the Department of Treasury, fair? wzuen 24 A, No, I'm not familiar with that term.
s 25 A, Well, what I'm testifying to in terms of my understanding oesszon 2D Q. These funds come into the Department of Treasury through
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oszmoen 1 various commercial banks that are where deposits are made and oszeaoem L that money and makes the investment decisions, which was the
oezszm 2 they are then credited to Treasury accounts, correct? cezsazm 2 BIA.
oezsze 3 A. They would be credited to the 6039 account at the Treasury. cezsasn 3 Q. Okay. Making the decision is one thing but who holds the
azzen 4 Q. Well, first they would just come in to the TGA, correct, oezaen 4 money is a different thing as you just testified, fair
oezazem D like all funds collected and deposited, they would come in first oureun D statement?
owzzaom O to the TGA and then credited? owzsaom O A. Fair statement.
oszmaem [ A. I'm not familiar enough with the TGA to speak to that, Mr. osreaem [ Q. Okay. So it's fair to say that when you use a term like
PP - Harper. wassew 8 these headings here, they may mean different things in different
oezsam 9 Q. So you wouldn't know one way or the other whether or not oo 9 periods, fair statement?
oo 10 when funds initially come in to the Department of Treasury that oeorosen 10 AL Yes, it's a general category, and as we've just discussed,
oezsaen L1 are ultimately, as you put it, in funds in banks, that they oszroem 11 there are some differences between the different periods, yes.
oezssom 12 first go to the TGA account, you wouldn't know that one way or oorem 12 Q. Some important differences, no?
waecw 13 the other? oo 13 AL 1 suppose it depends on how you understand the term
eawoen 14 A. I'm not familiar enough with the workings of the TGA oezmoen 14 “important.” | mean, that's a judgment call.
oszeosen 1D account to comment on that. oezrzzom 1D Q. Do you know, Dr. Kehoe, what is meant by the term “Treasury
oezeoorn 10 Q. And you wouldn't know that if monies were somehow not ozsoorn 1O depository"?
oszwoen L7 properly credited to 14X6039 once after the TGA you would have oszsosem L1 A. Yes, I'm familiar with that term.
04:24:15PM 18 no idea whether those monies are either still in the TGA or 04:28:08PM 18 Q These funds that are invested in commercial banks, when
oezessom 19 credited some other place in Treasury, correct, you just don't ossarn 19 they first enter the Department of Treasury do they enter
oezeziem 20 have the familiarity with that? oeassson 20 through Treasury depositories?
py— | A. As I testified, I'm not that familiar with the Treasury p— A. Well, if they're being deposited to the Treasury | believe
oszuzom 22 accounts system once funds have entered the Treasury. Speaking ceaszsom 22 they would have to be deposited through a Treasury depository,
oezeazn 23 in terms of the broad federal central accounting system, I am ceszomn 23 an official government depository.
cezeaorn 24 not. oezsaren 24 Q. Can we bring up PX 136 on the front cover, please?
oezeason 2D Q. Do you know what the term "deposit fund" is? osssn 2D Dr. Kehoe, do you recognize this document?
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wasen 1 A, Yes, I am familiar with that term. wassem L A. 1 don't believe I've seen it before.
ozaso 2 Q. And what is the deposit fund? cezsoom 2 Q. And do you know approximately how many Treasury
oszsaen 3 A. A deposit fund refers to monies that are held by the PPV depositories there are presently?
ssoasen 4 federal government for individuals or institutions outside the sazoren 4 A. No, 1 do not.
ouzesreM D government. In other words, it is not government funds. It's oursieM D Q. Would it surprise you that there were about five hundred
oeosoem O restricted on what they could do with the money because it is a cezszsom O back at this date, 1985?
oumsoem [ deposit fund. owrsaem [ A. No, I wouldn't say that surprises me.
04:25:05PM 8 Q And are those funds that are in deposit funds, are think 04:29:34PM 8 Q For the record, this is PX 136, and it's a General
oessoom 9 considered, quote/unquote, available to the Treasury, end quote? csaorm 9 Accounting Office document, Report to the Secretary of the
oessoen 10 AL I'm not sure what is meant by that phrase. osaen 10 Treasury entitled Improvements Needed in Controlling and
oezszeen L1 Q. So you've not heard the phrase "available to the Treasury"? oszsusem 11 Accounting for Treasury Banking Arrangements. If | could turn
oeszomm 12 A. I've heard the phrase before. 1'm not sure if | understand oeasaorm 12 your attention to page twelve of this document.
oesarn 13 exactly its meaning in this context. ossson 13 MR. SIEMIETKOWSKI: Objection, your Honor; foundation.
oezsasen 14 Q. But what it's fair to say is that the $335 million here as oosrow 14 The witness has said he's not familiar with the document and yet
oezsusen 1D is under the head IIM system funds in banks went through oesoen 1D counsel is asking the witness to testify regarding the document.
ossem 10 necessarily the Treasury department first? oo 10 THE COURT: Well, let's see what the question is.
oazssaen LT A. Well, I think it's fair to say that before the money could oesoorem L1 BY MR. HARPER:
oesoon 18 be invested it first had to be selected by the Bureau of Indian ocosson 18 Q. If you can just read that to yourself, Dr. Kehoe, and let
wasoew 19 Affairs in some manner and would have been deposited to the 6039 oaosorm 19 me know when you are ready.
oszsazom 20 account and it then becomes available for investment. wanzen 20 A. 1 have read it.
p— | Q. At the Department of Treasury? po— Q. So basically we have FRBs and we have supplementing those
oesszom 22 A. It becomes available for investment by the BIA. ceavaam 22 all these commercial banks that accept deposits on behalf of the
oeszzm 23 Q. But you understand that the 14X6039 is an account held at cevasrn 23 Treasury department, correct? | mean, that is how you read
ozszen 24 the Department of Treasury, you do understand that? oeavson 24 that?
oezszeen 25 AL I understand that. | think it's a question of who controls ocaoasrn 2D A, Yes.
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ossomen 1 Q. And those would be the places that you just identified were ssssen L AL It goes to the Indian when it's disbursed.
ossosin 2 individual Indian monies would go into the Treasury department, ceasston 2 Q. Acheck is sent and it goes to the Indian once he receives
wasew 3 fair statement? wwoem 3 and cashes it, correct?
wwsen 4 A. 1 believe that's how the system works. wwoen 4 A, Well, 1 believe it's the Treasury's bookkeeping practice
osavoeM D Q. And so these funds that you're saying this latter period wwoen D that once a check is cut and leaves their system the
waroew O until 1985 on DX 497, 0010, 1967 to 1985, they would first enter wwsew O disbursement is considered complete, unlike a bank where the
osarasem [ Treasury through this system and then they would ultimately get wwen [ disbursement is not considered complete and credited until that
wazew 8 invested in various commercial banks, fair statement? wsszen 8 check is presented for payment.
wazew 9 A. 1 think that's accurate. oeaszsom 9 Q. But once the check is issued and sent out to the
oazzsen 10 Q. Now, are you familiar with the practice by which banking osaren 10 beneficiary if there is a lapse in time where are the funds
wawen L1 services on behalf of the United States are compensated for by P— held, if you know? If you don't know just say you don't know.
osazsson 12 investing monies that do not earn interest, are you familiar oeasaam 12 MR. SIEMIETKOWSKI: I'm going to object. This is
oearsoew 13 with that practice? oeasason 13 beyond the scope of my direct even with regard to the questions
wasen 14 A, No, I am not. oessuoen 14 | had asked regarding Treasury.
oezzoen 1D Q. Soif I could turn to page four of this same document. And oesesien 1D MR. HARPER: Your Honor, you allowed at least two --
e 16 we can go down to the seventh bullet point and just the first ossen 1O THE COURT: It's cross. Go ahead.
wzaew L7 two sentences. Yes. So here it says, I'll just read the two P—— Y 4 THE WITNESS: Refresh my memory, Mr. Harper. Would
waem 18 sentences into the record: FMS pays for banking services with oassern 18 you mind rephrasing that question? Just state the same question
oeszssen 19 compensating balances, i.e. -- it doesn't say "i.e." -- non- osaroen 19 again.
wasow 20 interest bearing deposits at the bank. These balances are not a wearoem 20 BY MR. HARPER:
p— | part of the FMS appropriation and FMS does not include them in p—y Q. You testified that these securities get redeemed?
oezsorm 22 its budget. You can continue to read for context. oaroen 22 A. Okay.
ozsorn 23 MR. SIEMIETKOWSKI: Your Honor, we have an objection oarosn 23 Q. They or the investment in the banks get redeemed. That
waen 24 as to relevance. This is not tied, | don't believe, to 1IM. ocaren 24 goes into, in your view, 14X63039. Once a check is cut and it
ozzerm 2D THE COURT: I'm going to allow it. oo 2D s sent out where do the funds go at that point?
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oszazen 1 BY MR. HARPER: wazen 1 A.  As I stated, my understanding is that the Treasury
oessaor 2 Q. Did you have any knowledge prior to reading this of this osarzem 2 department has treated check disbursements as leaving their
oezsan 3 practice? osaram 3 system once the check is cut. Therefore, from an accounting
wuzen 4 A, No, I did not. owaraen 4 standpoint, | would have to say that the money has then left the
oezaaen D Q. One other question. If we can turn yet again back to the ouaraen D 1IM system once that check is cut.
oeasssow O DX-49710. Concentrating once again, Dr. Kehoe, your attention oo O Q. So for a six-month period it's where would you find those
weazen (o this page, do you understand how or do you have any knowledge waaew [ funds where is it, where are those funds credited, they're just
waaw 8 as to how funds from here would then get disbursed to a warsew 8 not credited anywhere?
osasaen 9 beneficiary? wasen 9 AL Well, they're considered to be in the hands of the Indian
waeen 10 A, Well, this is an investment so the investment would have to wassw 10 to whom the check was sent.
P— N be cashed in, you might say. In other words, the certificate of osarsem 11 Q. Well, we'll talk a little bit about that further later and
osauserm 12 deposit is allowed to expire and the bank pays the money and oasorem 12 I'll show you some testimony and see if you agree with that.
oesoon 13 interest to the BIA and then if a disbursement is appropriate osssorn 13 Now | want to talk a little bit further about your
wwsoen 14 one is made or many are made. wsmoen 14 exhibit here, DX 4970010. And you had testified regarding --
oezsuen 1D Q. Once you get back the returns from your investment, where oessaen 1D actually, let's turn back to page four of this exhibit. Dr.
wsszew 16 are the returns placed? wwarn 16 Kehoe, is that all the information you were able to uncover from
wszsen L7 A, Inthe Treasury, | believe. wmsow L7 various places, is all the information you were able to uncover
oszsen 18 Q. Do you know which account at the Department of Treasury? wsssew 18 in this chart?
wszem 19 A, 1 assume it would be 6039. wasew 19 A.  This is all the data that | was able to locate which I
oeasaren 20 Q. But you don't know one way or the other? wasow 20 believe provides a complete picture of where IIM is at in a
wsuen 21 A, Based on my knowledge of the Bureau of Indian Affairs, that p— particular year.
oo 22 would seem to be logical that we go to 63039. | mean, that is ceasoom 22 Q. So this would not include then, is it fair to say,
s 23 the account for 11M. oeasssen 23 information where you had one column but not the others?
oeasason 24 Q. And once the check is made out to an individual beneficiary wasen 24 A, That's right. 1 did not include years for which we had a
wassaern 25 then where do the funds go? oeaszor 2D partial picture.
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ossszem 1 Q. Okay. And I'd like to bring up PX 124. Dr. Angel, do you osazaem L Q. And what was the reason for that?
oasasrn 2 recognize this report? ooz 2 A. Well, for one thing -- can | see the footnote to that
osasarn 3 A. You mean -- ooz 3 quotation or that statement that you showed me?
osssuen 4 Q. I'm sorry. Dr. Kehoe. | saw "Angel" here and | misspoke. ovazasen 4 Q. Sure.
owsosen D Dr. Kehoe, do you recognize this report? owazsiom D A. Those are figures in a letter, so it's not the end of a
ocassorm O A. Yes, | do. osazsom O fiscal year as my other data is. That would be one reason for
ossosrem [ Q. And you're the drafter of this document? osazsrom [ not including it. All of the other data is for the end of the
[PV - A. Yes, | am. oeasoen O fiscal year. That figure he gave for securities looks like this
osaoozn 9 Q. And would it be fair to say that one of the things this ocazos 9 is from a January 23 letter.
p— 0] document tries to do is talk about the investment history of 1IM oeasorem 10 Q. Okay. So all your figures and all your charts are
osaoneen 11 funds? osazzem 11 end-of-fiscal-year figures?
04:40:14PM 12 A. That's right, with the focus on banks, less so on 04:43:13PM 12 A. 1 believe.
ocvssrn 13 securities. oezsorn 13 Q. But this is a snapshot figure and those are snapshot
osaonoen 14 Q. And it also talks a little bit about how at various stages osazzoen 14 figures, correct?
osaozren 1D there were people who were trying to get the highest return for oeazzen 1D A. That's true, but | think you want to have a snapshot of the
04:40:30PM 16 investment, is that a fair statement? 04:43:25PM 16 same period the exact same time.
osaozzem L7 A. Yes, it is. osazzrem L1 Q. Because you're using different months with different --
ooz 18 Q. And that goes all the way back to these funds being kind of oeasazen 18 A. Different time periods you might not get an accurate
ocozsrn 19 regularly invested in the early 1900s? ocsason 19 picture.
oeavaorn 20 A. 1 would say that's a true statement. osason 20 Q. But this is really a balance, correct?
04:40:42PM 21 Q And even before that there were investments made? 04:43:37PM 21 A. That shows at that point in time how much is in securities,
osvasrn 22 A. You say "before that." How far back are you referring to? oz 22 if I'm reading this correctly.
oosorn 23 Q. How far back would you say that they went? oz 23 Q. Okay. Let me ask you a couple questions about that notion
ocaosen 24 A. Well, 1 have seen documents discussing depositing 1M in ozaorn 24 of a snapshot, and that does not, the values there associated
oosorn 2D banks as early as 1899. 1 could not speak to twenty years osazsin 2D with those securities, are those face value of the securities?
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osavoem 1 before that. osazsrem L A. 1 don't believe he specifies how they were valued.
ocaoom 2 Q.  So you wouldn't know before 1899, but since 1899 there's ocasorom 2 Q.  You don't know if it's the value at the purchase or at the
ocarsen 3 been regular investment, is that fair? csasos 3 redemption?
04:41:12PM 4 A. Yes, that's fair to say. 04:44:08PM 4 A. No. You cannot tell from that statement.
otarem D Q. Now I want to turn your attention to page fifteen of this otasieM D Q. What about with respect to your numbers that you use in
ocazom O document. I'm sorry, it's page sixteen. I'm sorry, page osassaom O your chart?
04:41:34PM 7 seventeen. 04:44:14PM 7 A. These were the numbers taken from government documents, and
ocaan O A. Mr. Harper, 1 get the sense that there might be a lot of osaszan O 1 don't recall any descriptive term explaining exactly how the
ocaraorn 9 questions on this report. If that's the case, would I be able osaszom 9 securities were valued.
oo 10 to get a paper copy to use? osasaren 10 Q.  But you understood there was a significant difference
osavaeen 11 Q. Let's see how it goes and then if you like -- I only have osaszsem 11 between the purchase price of the government's security and what
oazasom 12 my one marked-up copy with me. | don't think you're going to oasagom 12 you would get --
ocazsorn 13 have as many questions on this as you may think. oo 13 A. It could be the actual market value might be quite
osavszon 14 A. Okay. osaazen 14 different from the price paid for the security.
osavszon 1D Q. And if it turns out differently, then we'll be glad to osasasen 1D Q. Soyou don't know whether these are the purchase price or
ocazsorm 10 provide one. Po—— ;) the redemption value?
osavsiem L7 If you can turn your attention down to the bottom of osassion L1 A. 1 could not say.
ocazoorn 18 the page, and you note here that by 1926, Commissioner Merit osassoon 18 Q. Okay. Now, if we can turn back to your Power Point, DX 497
ocazoorn 19 reports $27 million in monies held in trust for individual ocasazem 19 and 004 again, and now | want to concentrate a little bit on the
ocazsarn 20 Indians are invested at the present time in United States bonds P— ()] middle line there. You have there a number of IIM system funds,
04:42:18PM 21 and notes. 04:45:32PM 21 47.41 percent, dollar value $35 million, and this is for the
oz 22 A. Yes, | see that. ceusiorm 22 year 1928. Do you see that?
osazzzm 23 Q.  And now you did not include this information in your chart, oasazon 23 A. That's correct.
ocazzson 24 though, correct? ousaoon 24 Q. Okay. These securities are held principally by the
04:42:29PM 25 A. No, 1 did not. 04:45:47PM 25 Treasury department, fair statement?
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osassoem 1 A. It was procedure at the time for the BIA to send the stock ossooem L A. In the revised report | attempted to bring the narrative up
osasssn 2 certificates -- you'll get an actual certificate of some kind -- oosossom 2 to the present day, that is, 2008.
osassor 3 to the treasurer of the United States to hold for safekeeping. ooz 3 Q. Now I'd like to go back to some of the questions we had
owasoen 4 Q. So it was the policy of the United States to have these at oesozzen 4 before about the practices of how money moves, IIM money
saoen D the Department of Treasury? owsozeM D specifically, within the Department of Treasury. Are you
ocasoorn O A. Yes. oo O familiar with a gentleman by the name of --
owaiom [ Q. If we can bring up PX 135. ousousem [ MR. SIEMIETKOWSKI: Objection, your Honor; beyond the
ooasasn O Dr. Kehoe, do you recognize this document? oesoagrn O scope of my direct and of this witness' knowledge.
04:46:36PM 9 A. Yes, | do. 04:50:50PM 9 THE COURT: Sustained as to the scope of the direct.
oesarem 10 Q. And could you explain what this document is? oeszazew 10 BY MR. HARPER:
osasaoen 11 A. This was a report from the comptroller general, that is the oasiszom L1 Q. Dr. Kehoe, when funds come in to the 1IM system, we had
osasason 12 General Accounting Office, on its examination of Indian trust oo 1.2 talked a little bit earlier about how they come in to the
oeassorw 13 funds. oz 13 Department of Treasury. Do you recall that discussion?
osaesion 14 Q. And you've relied on this report significantly, is that a oeszoem 14 AL Yes, | do.
earosen 1D fair statement, in your reporting? oeszosen 1D Q. Okay. And I'd like to bring up some testimony of
oearoen 16 A. It is a standard source and | have used it, that is oeszoom 10 Commissioner Greg from the Department of Treasury.
osarnen L7 correct. oaszaem L1 MR. SIEMIETKOWSKI: Same objection, your Honor.
ocarsaon 18 Q. If I could turn your attention to page 84 of this document. oszsomn 18 MR. HARPER: Your Honor?
ocarzerm 19 Now, as you'll recall the IIM system funds invested in federal osszzomm 19 THE COURT: I'll hear you, Mr. Harper. Where are you
oz 20 securities on your DX 497004 had a dollar figure of $35,400,177, oszzeem 20 going with this? | mean, you're talking about movement of
ocaraen 21 and was that taken from this report? po— money. He's disclaimed any expertise in that.
osaraaom 22 A. It is. Not this page, but it's from the report. oz 22 MR. HARPER: Well, your Honor, | think that even
oarason 23 Q. Okay. And as you scroll down the page to the highlighted osszaan 23 though there weren't specific questions on it, during the direct
PI— section on the bottom, again, that's the reference where they oo 24 they went over it and what was moved into evidence was an
04:47:54PM 25 make clear that the vast majority of those funds, some 32 04:52:42PM 25 exhibit which contained some information, and | think it is
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osarsoem 1 million, was found in the custody of the Treasury department? ouszarem L intended to give the idea that when funds are held in commercial
ocagooon 2 A. That is correct. oeszsom 2 banks there is no way for the government to get benefit from
ocasomn 3 Q. And indeed isn't it true that it was considered not proper ooszsn O those funds, but I think the answer to that is that the way
owsnen 4 internal controls to hold these securities by superintendents? oessoen 4 money goes in and out of the Department of Treasury that ends up
ossen D Al Generally they were supposed to be forwarded to Washington oesosen D in that $335 million in 1985 held by banks is the way in which
ocagzsom O for safekeeping by the treasurer. The Osage agency might be one oo O you can have funds going to other accounts that aren't credited
osaaem [ exception. They were permitted by a couple of laws in the 1920s owsaarem [ there, so | want to ask this witness if he's familiar with how
ooasaren O to invest 1M outside of federal securities, so if money was wsszew 8 those things go in and out, and it answers directly his exhibit.
ocasason 9 invested it stayed in Oklahoma state bond in a real estate oesszem 9 THE COURT: Go ahead and ask the question, but here's
oagazon 10 mortgage those securities might be held at Osage in order to be wssawow 10 what I understand to be the record on this so far. The
osasaaen 11 considered acceptable. oeszaen 11 plaintiffs' theory of benefit to the government is that funds on
oeagasrm 12 Q. And this would be true for all other periods on your line oz 12 deposit with the Treasury eliminate the need for Treasury to
04:49:03PM 13 there, that most -- excuse me -- not the funds, but most of the 04:53:45PM 13 borrow those monies at the ten-year T bill rate or whatever that
osasoen 14 investments are basically held by the Treasury department, is oesasoen 14 rate was. That's the theory of the plaintiffs’, benefit to the
sasen 1D that a fair statement? oesasen 1D government case. Now, the question | suppose is whether monies
wasssew 16 A, At least through the end of the 1950s. I've collected a ocsssorm 1O held by the Treasury in banks fulfills the same function, and
osassen L7 number of audit reports from the Treasury of the United States ouscosem 17 I'm not sure that this witness or any witness I've heard yet
ocaszen 18 to the BIA reporting on their holdings of federal securities oseoorn 1.8 answers that question. If money is being held in banks drawing
oaszsom 19 that the BIA could check it against its own records. oo 19 interest it's an interesting concept that the government can
ocaszorm 20 Q. By the way, has this report that you did -- | meant to ask osezom 20 sort of double-count the money that is drawing interest and be
po— | you this when | had it up and | forgot. What we identified as P able to borrow money on it. That's a pretty good trick. That's
osassson 22 PX 124 -- we don't have to put it up, but it's the 1M policy oessazom 22 the level of my interest in this subject. If this witness knows
oassorn 23 report that's been updated and finalized? osearon 23 anything about these subjects, go ahead, feel free. Have a
wsocen 24 A. 1 have updated the report, yes. oswen 24 field day.
ocsoosn 2D Q. And what year have you brought it up-to-date to? osszn 2D MR. HARPER: Well, your Honor, | have a couple
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ouseusem 1 questions. If they're not helpful to the Court I'll move on. ossszem L Q. Starting off by quoting on the first highlighted paragraph,
04:54:53PM 2 BY MR. HARPER: 04:59:35PM 2 a law called section of two, | believe, if I'm reading that
oo 3 Q. Ifcan I turn your attention to July 7, 1999, Commissioner oo 3 right, after you read this could you tell me whether you
oussooen 4 Greg's testimony, if we can. ousousen 4 recognize that law?
oussoeM D MR. SIEMIETKOWSKI: For the record, your Honor, we'd oassusen D AL I've read the paragraph and | cannot recall seeing this
oessoom O like to add a hearsay objection as well. wsoozsem O before.
oussorem [ THE COURT: Your objection is noted in perpetuity. osoozem [ Q. Okay. If you look down at the second highlighted
oession O Go ahead. wsooao O paragraph, and I'll read that into the record. The question has
osssorm 9 BY MR. HARPER: osoves 9 arisen whether or not the term “public money" as outlined in the
oessazem 10 Q. This is an in-court statement, your Honor. If we can turn osooeorn 10 above statute apply to funds of Indian pupils and other
Pp— | to 3350 starting at the top and through line 11, and you can osooseem L1 individual Indian funds held in trust by disbursing officers of
ossorm 12 just let me know when you've had a chance to read that. osooserm 1.2 the Indian service. While on this particular case the deposit
oesszson 13 AL I've read it. osoozem 1.3 is held in the official credit of Mr. Brown and the Treasury.
osezeen 14 Q. Is that consistent with your understanding? osovosen 14 These funds were carried in large measure in bonded depositories
wseaen LD A I'm not sure that | completely understand Mr. Greg's osoruen 1D scattered over the country, which are not subject to the
ossaarn 10 discussion of the money flow here. osozsorm 1O jurisdiction of the Treasury department. Do you see that?
oesearem LT Q. Okay, so you would agree that he says Treasury general osorzzem L1 A. May I have a moment?
oesssen 18 accounts, the money flows into Treasury general accounts and osozzerm 1.8 Q. Yes, sure.
04:57:00PM 19 then into the OTFM account, and that would be what we talked 05:01:37PM 19 A. Well, he is referring to the above statute. | think this
04:57:00PM 20 about earlier, 14X6039 to the extent that it was credited 05:01:47PM 20 might be a case, Mr. Harper, where 1'd really like to see the
p— | properly, correct? p— entire document to understand just how the phrase is being used.
wsroeem 22 A Okay. osovsaom 22 Q. Sure.
oesroen 23 Q. So you understand that part. What part do you not osozssn 23 MR. HARPER: Your Honor, could | get a copy of it?
osrason 24 understand of that or have a question about? ooz 24 THE COURT: It's five o'clock, Mr. Harper. How much
wsren 25 A When he's talking about, quote, what we call the Treasury osozosn 2D more do you have for this witness?
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04:57:20PM 1 general accounts and commercial banks, end quote, I'm not sure 05:02:07PM 1 MR. HARPER: | think I have about an hour more, your
oesason 2 exactly what that means. wsozoom 2 Honor.
oesraen 3 Q. And I'll move on. ooz 3 THE COURT: In that case we're not going to get an
st 4 A If 1 can bring up -- wozuen 4 answer to that question today. You can give him a copy of the
auszseM D Q. Before | bring up the exhibit, what does the term "public woziEM D document.
ocssoorm O monies" mean to you? ooz O MR. HARPER: 1 will do so.
ousaorem [ A. I understand public monies to mean government money, money osozasem [ THE COURT: That will be his homework assignment.
oessiorn O that is owned in effect by the government. They can do with it wozsm 8 We'll reconvene tomorrow morning.
oesssorm 9 as they please. It is their money. It's public monies. osozzom 9 MR. SIEMIETKOWSKI: Your Honor, we would like to
P 0] Q. And you understand individual Indians trust funds for osozzzem 10 request copies of and full copies of all the documents, exhibits
oesezzen 11 purposes of rules related to how money is used were generally osozasem 11 which plaintiffs are showing this witness.
ossaor 12 considered public monies, correct? osozzrem 12 THE COURT: Have shown or are showing?
oessazen 13 AL No, that's not my understanding. There was a series of osozaomm 1.3 MR. SIEMIETKOWSKI: Have shown and will show.
oeseasen 14 exchanges early in the 20th century on this very issue and the osozaen 14 THE COURT: You know if he's on cross-examination
oesaren 1D BIA wanted 11M to be considered public money but the Treasury osozaen 1D you're not going to prep him while he's on cross. You don't do
o 10 department was pretty firm that it should not be classified as wozssew 10 that. If he's on cross he's on cross. You're not to talk to
oassuoen L7 such. osozarem L1 these people during cross-examination.
ossaorn 18 Q. If I could put bring up PX 134. ooz 18 MR. SIEMIETKOWSKI: Your Honor, it's not so much to
ossoorn 19 And this is the best copy we have, your Honor. osozeerm 19 prep the witness. It's rather for my own preparation.
oo 20 It's an, as you can see from the top, it's a osozasom 20 THE COURT: You're a quick study. They'll show you
p— | comptroller general of the United States report. If we can go pv—— the documents when they show them to you.
oesoim 22 up to the top part with the date. This looks like 1928. Dr. osozsam 22 MR. HARPER: Your Honor, I'll provide documents as |
oesosorn 23 Kehoe, do you recognize this document? osozssn 23 go along.
oszen 24 A. Not at this point. Maybe as we read through it it might ooz 24 THE COURT: Mr. Kirschman, | haven't seen you or heard
osozsom 2D become familiar to me. osozosn 2D you for days.
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osozoew L MR. KIRSCHMAN: So as not to disappoint you, your 1 CERTIFICATE
ososioem 2 Honor, I'd like to raise a procedural matter, and it goes back
sz 3 to the argument yesterday and something you said during the 2 . JACQUELINE M. SULLIVAN, Official Court Reporter,
womsew 4 course of the recent testimony. Our next two witnesses are 3 certify that the foregoing pages are a correct transcript from
X i 4 the record of proceedings in the above-entitled matter.
wzew D intended to be Treasury employees who would address the issue of 5
woazem O benefit. Your Honor just made the statement related to Dr.
JACQUELINE M. SULLIVAN
woxew [ Kehoe's testimony that -- 6
sossen O THE COURT: No, no, no. | want to hear them. 7
soszeem 9 MR. KIRSCHMAN: That was my question, your Honor. 8
osonarew 10 THE COURT: I want to hear them. 9
osassorn 11 MR. KIRSCHMAN: They will be here tomorrow. 10
05:03:40PM 12 THE COURT: Okay. 11
osozeem 13 All right. We'll adjourn until 9:30 tomorrow morning. 12
osozasew L4 Thank you. 13
osozsaew 1D COURTROOM DEPUTY: This Honorable Court is adjourned. 14
wsossiom 10 (Proceedings adjourned at about 5:03 p.m.) 15
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